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I. INTRODUCTION

In California v. Federal Energy Regulatory Commission (Rock
Creek),' the United States Supreme Court held that California could not
use its water right authority to require the operator of a hydroelectric
project licensed by the Federal Energy Regulatory Commission (FERC) to
maintain flows for the benefit of instream beneficial uses in excess of the
flows required by the FERC license for the project.2 In Sayles Hydro
Association v. Maughan (Sayles Hydro), the Ninth Circuit Court of
Appeals interpreted Rock Creek to hold that the Federal Power Act4
"occupie[s] the entire field," preempting the state from applying its
environmental requirements to a FERC licensee, even where those
requirements do not conflict with the FERC licensing decision. 5 Yet, the
states retain some authority over FERC licensed hydroelectric projects
under section 401 of the Clean Water Act. 6 Through the exercise of its
water quality certification authority a state may condition or veto FERC
licenses on environmental grounds. 7
Hydroelectric projects may have substantial impacts on water quality,
impacts which often are the result of changes in flows. Hence, the
California State Water Resources Control Board (State Water Board) has
the potential to achieve, through use of the State's water quality
certification authority,8 at least some of the control over water resource
development it was denied in Rock Creek.
This Article examines California's water quality certification authority,
and its potential uses and limitations as a means of achieving coordinated
control of water project operations affecting water quality and instream

1.
California v. Federal Energy Regulatory Comm'n (Rock Creek), 495 U.S. 490 (1990). Cases in this
area of the law are commonly referred to by the name of the hydroelectric project involved in the case.
2.
Id. at 506-07.
3.
Sayles Hydro Assocs. v. Maughan (Sayles Hydro), 985 F.2d 451 (9th Cir. 1993).
4.
16 U.S.C. § 791a-828c (Supp. I 1988).
5.
Sayles Hydro, 985 F.2d at 453.
6.
33 U.S.C. § 1341 (1989) [hereinafter Clean Water Act]. Since 1977, the Federal Water Pollution
Control Act has commonly been referred to as the Clean Water Act. Clean Water Act § 519, as added by the
Federal Water Pollution Control,.-Act of Amendments 1972 added by Pub. L. No. 92-500, § 2, 86 Stat. 896,

amended by the Clean Water Act of 1977, Pub. L. 95-217, § 2, 91 Stat. 1566, and renumbered by the Water
Quality Act of 1987, Pub. L. No. 100-4. tit. V, § 506, 101 Stat. 76.
7.
Keating v. Federal Energy Regulatory Comm'n, 927 F.2d 616, 622 (D.C. Cir. 1991), on remandsub
nom., Joseph M. Keating (Tungstar), 60 F.E.R.C. 61,243 (1992). Cases in this area of the law are commonly
referred to by the name of the hydroelectric project involved in the case.

8.

See CAL. WATER CODE § 13160 (West 1992) (delegating the State's water quality certification

authority to the State Water Board).
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beneficial uses. The potential significance of water quality certification
authority can best be understood by first reviewing the water quality
impacts of water development project construction and operation,
California's efforts to coordinate water quality and water quantity
decisions, and the impact of the Rock Creek decision on these efforts.9
After reviewing the basic substantive and procedural requirements of
section 401 of the Clean Water Act,"0 this Article discusses the potential
scope of state water quality certification authority, and procedural
limitations on that authority."
Whether California can make effective use of its water quality
certification authority depends upon the United States Supreme Court's
pending decision in Public Utility District No. 1. v. Washington
Department of Ecology (PUD No. 1),12 which should determine what
kinds of impacts on water quality and beneficial uses may be addressed as
part of a certification decision. Even if the Supreme Court allows the state
to address matters such as impacts of low flows on aquatic habitat, section
401 of the Clean Water Act is likely to be a weaker tool than the public
trust and reasonableness doctrines which would apply if California water
right laws were not preempted. In particular, California's ability to address
the cumulative impacts of projects on the same river or river system will
be severely hampered by the lack of authority to modify certification
decisions except when a new application for a federal permit or license is
submitted.13
II. WATER QUALrrY/WATER QuANTrrY INTERRELATIONSHIPS

A. Water Quality Impacts of Water Development Projects
Hydroelectric and other water development projects may substantially
affect water quality and instream beneficial uses. Problems include changes
in temperature, turbidity, dissolved oxygen and algal productivity, siltation,
loss of assimilative capacity and saltwater intrusion.1 4 These problems

9.
10.
11.
12.
Dist. No.
13.

See infra notes 14-132 and accompanying text.
See infra notes 133-158 and accompanying text.
See infra notes 159-299 and accompanying text.
State Dept. of Ecology v. Public Util. Dist. No. 1, 849 P.2d 646 (Wash.), cert. granted,Public Util.
1 v. Washington Dep't of Ecology, 114 S. Ct. 55 (1993).
See infra notes 123-132, 235, 297-299 and accompanying text.

14. See generally National Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 161-64 (D.C. Cir. 1982) (describing
dam-induced water quality changes).
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often are the result of changes in flows caused by hydroelectric project
operations. Of particular concern are changes in temperature and turbidity
due to the operation of large storage reservoirs. The applicable water
quality control plan states that several large storage facilities in the Central

Valley have had a history of suspected downstream impairments. 5
For example, Shasta Lake, the largest reservoir in the State, has had a
substantial impact on water quality and beneficial uses in the upper
Sacramento River. Of greatest concern is the effect of water temperature
on salmon. 16 In some years, during late summer and fall, releases from
the upper levels of Shasta Lake, where water had been heated by the sun
during storage, caused river water temperatures to exceed the level set by
the applicable water quality standard.17 Maintaining cool temperatures
below the dam is critical to the protection of Chinook salmon.'8 For
several years after Shasta Dam was constructed, these temperatures were

maintained, but in later years the applicable standard was violated with
some frequency resulting in a dramatic decline in salmon stock.' 9
The temperature of releases from Shasta Dam depends upon the

amount of water stored in the reservoir.20 Temperatures may also be

15.
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, CENTRAL VALLEY REGION, THE VATER
QuALiTY CONTROL PLAN (BASIN PLAN) FOR THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD,
CENTRAL VALLEY REGION: THE SACRAMENTO RIVER BASIN (BASIN 5A); THE SACRAMENTO-SAN JOAQUIN
DELTA BASIN (BASIN 5B); THE SAN JOAQUIN RIVER BASIN (BASIN 5C) at IV-22 (1992) [hereinafter CENTRAL
VALLEY BASIN PLAN]; see CAL. WATER CODE § 13240 (West 1992) (authorizing adoption of regional water
quality control plans); see also CAL. GOV'T CODE § 11353 (West Supp. 1994) (exempting water quality control
plans from the rule-making provisions of the Administrative Procedure Act, California Government Code §§
11340-56 (West 1992 & Supp. 1994)).
16.
State Water Resources Control Board Order No. WQ 89-18 at 1 (1989) [hereinafter S.W.R.C.B].
Project operations also have significant impacts on turbidity and dissolved oxygen. See id. at 3; S.W.R.C.B.
Order No. WR 90-5 at 6, 12, 27-28, amended by, S.W.R.C.B. Order No. WR 91-1.
17.
S.W.R.C.B. Order No. WQ 89-18 at 2. Applicable standards require, in pertinent part, that
temperatures shall not be elevated above 56* F in a reach of the Sacramento River below Shasta Dam. CENTRAL
VALLEY BASIN PLAN, supra note 15, at Ili-8.
18.
S.W.R.C.B. Order No. WQ 89-18 at 4. Laboratory studies have observed abnormally high salmon
egg and fry losses at temperatures in excess of 57.5* F, and 100% mortality with prolonged, exposure to
temperatures over 62* F. L at 4-5. The applicable water quality standard of 560 F in a reach below Shasta Dam
serves to mitigate, in part, for loss of upstream habitat lost when Shasta Dam was constructed, forming an
impassible barrier to upstream salmon migration. Id at 5. Hsh which formerly spawned upstream of the dam
are now dependent on maintenance of suitable temperatures downstream. Id. at 6.
19.
IL at 3-6. The number of winter-run Chinook salmon declined to about one-twentieth of earlier levels,
leading to the listing of winter-run Chinook salmon under the California Endangered Species Act and the federal
Endangered Species Act. Id. at 4; see 16 U.S.C. §§ 1531-44 (Supp. HI1988) (codifying the federal Endangered
Species Act); CAL. FISH & GAME CODE §§ 2060-79 (West Supp. 1994) (codifying the California Endangered
Species Act).
20.
See S.W.R.C.B. Order No. WR 9D-5 at 5, amended by, S.W.R.C.B. Order No. WR 91-01 (stating that
the frequency of temperature violations increased over time as water deliveries increased and the volume retained
in storage at critical times of the year was reduced).
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controlled by controlling the depth from which waters are released through
the dam, because deeper waters are cooler. Shasta Dam has outlets at four
different elevations, but only the outlets at one of these elevations are
connected to the powerhouse. While cooler temperatures may be
maintained at critical times of the year by releasing water from the lowest
outlets, making these releases reduces power generation. 2 ' In response to
endangered species requirements and state water right orders, the United
States Bureau of Reclamation (Bureau) has modified operations at Shasta
Dam to maintain cooler temperatures downstream. 22 The Bureau also
plans to construct a temperature control device which will permit releases
from different levels of the reservoir without loss of hydroelectric
power.'
Large storage reservoirs also have a substantial impact on water quality
in the San Francisco Bay/Sacramento-San Joaquin River Delta Estuary
(Bay/Delta Estuary). The Delta, formed at the confluence of the
Sacramento and San Joaquin Rivers, is the hub of the State's water supply
system. The State Water Project, operated by the California Department of
Water Resources, and the Central Valley Project, operated by the Bureau,
make use of large upstream storage reservoirs, which periodically release
water into the Delta. Massive pumps, operated as part of these projects,
export water from the southern edge of the Delta into canals for transport
to the San Joaquin Valley and Southern California. 24 Delta exports
averaged 5.3 million acre-feet per year for the period 1984 through 1989,
peaking at 6.1 million acre-feet in 1989. 25 Numerous other projects which
store or consumptively use water upstream of the Delta, or export water
from the watershed at points upstream of the Delta, affect water quality

21.

MLat 4-5; S.W.R.C.B. Order No. WQ 89-18 at 6-7.

22.
See, e.g., NATIONAL MARINE FISHERIES SERVICE, BIOLOGICAL OPINION FOR THE OPERATION OF THE
FEDERAL CENTRAL VALLEY PROJECT AND THE CALIFORNIA STATE WATER PROjECt 51-52 (Feb. 12, 1992)

(setting requirements for minimum carryover storage in Shasta Lake and control over the level within the
reservoir from which water are released to maintain temperatures necessary for protection of winter-run Chinook
salmon) (copy on file with the Pacific Law Journal); S.W.R.C.B. Order No. WR 90-5 at 54-55, amended by,
S.W.R.C.B. Order No. WR 91-01 (setting requirements for operation of Shasta Dam to maintain specified
temperatures in the Upper Sacramento River).
23.
See Central Valley Project Improvement Act, Pub. L. No. 102-575, § 3406(b)(6), 106 Stat. 4717
(requiring installation of a temperature control device). Installation of the temperature control device is also
required by S.W.R.C.B. Order No. WR 90-5, amended by, S.W.R.C.B. Order No. WR 91-01 at 5.
United States v. State Water Resources Control Bd., 182 Cal. App. 3d 82, 97, 227 Cal. Rptr. 161,
24.
165 (1986).
S.W.R.C.B. Draft Water Right Decision 1630 at 97 (Apr. 1993).
25.
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and instream beneficial uses though changes in the amount or timing of
flows into the Delta.26
For irrigation, municipal, and industrial use of waters diverted from the
Delta, the principal water quality issue is saltwater intrusion. Reductions
in Delta outflows to the San Francisco Bay increase the extent of saltwater
intrusion.27
The Bay/Delta Estuary is also one of the largest systems for fish and
wildlife habitat and production in the United States, but changes in water
quality have adversely affected fish and wildlife.28 In addition to
increases in salinity, low flow conditions have caused or contributed to
elevated temperatures, as well as to low levels of dissolved oxygen in the
San Joaquin River portion of the Delta.29 There has been a significant
decline in fish populations in the Delta, which is strongly related to the
location, method, and timing of storage and diversion of water from and
upstream of the Delta. 0
Most large reservoirs in California are multi-purpose projects, which
store water for irrigation, municipal, or other uses, and are also used to
generate electric power. Examples include the six largest reservoirs in the
state: Shasta, Oroville, Clair Engle, New Melones, San Luis, and New Don
Pedro Reservoirs, each of which has a storage capacity in excess of 2
million acre-feet. 3 In addition, there are several large storage reservoirs
constructed as part of single-purpose hydroelectric projects, the largest
being Lake Almanor, which has a storage capacity of 442,000 acre-feet.32

26.
Id. at 63.
27.
State Water Resources Control Bd., 182 Cal. App. 3d at 107, 227 Cal. Rptr. at 172.
STATE WATER RESOURCES CONTROL BOARD, WATER QUALrrY CONTROL PLAN FOR SALINITY, SAN
28.
FRANcIsco BAY/SACRAMENTo - SAN JOAQUIN RIVER DELTA ESARY 1-1 (1991) [hereinafter BAY/DELTA
PLAN]; see CAL. WATER CODE § 13170 (West 1992) (authorizing the State Water Board to adopt water quality
control plans for surface waters); see also CAL. GOV'T CODE § 11353 (West Supp. 1994) (exempting water
quality control plans from the rule-making provisions of the Administrative Procedure Act, California
Government Code §§ 11340-11356 (West 1992 & Supp. 1994)).
29.
BAY/DELTA PLAN, supra note 28, at 5-17 through 5-26.

30.

S.W.R.C.B. Draft Water Right Decision 1630 at 30-31 (Apr. 1993). The decline of the fishery has

been due largely to factors which, unlike changes in salinity and temperature, do not involve constituents or

characteristics which can be measured in a sample of water. These factors include reverse flows, entrainment,
and reductions in flows at times when higher flows are needed to attract fish migrating upstream for spawning
or to increase survival of juvenile fish migrating downstream. Id. at 30-53. For a discussion of whether these
factors may properly be considered "water quality," see infra notes 208-213 and accompanying text.
DEPARTMENT OF WATER REsouRcEs, CALiFORNIA WATER: LOOKING TO THE FmuJRE 122 (DWR
31.
Bull. No. 160-87, 1987) [hereinafter Bull. No. 160-87]. Five of these facilities are located on major rivers. 2
DEPARTMENT OF WATER RESOURcEs, CALFORNIA WATER PLAN UPDATE 32, 131, 165 (Draft DWR Bull. No.
160-93, 1993) [hereinafter Draft Bull No. 160-93]. The sixth, San Luis Reservoir, provides offstream storage
of water exported from the Delta. Draft Bull No. 160-93, supra, at 63, 66.

32.
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Smaller hydroelectric projects that do not involve long-term storage
may also degrade water quality. In a typical "run-of-the-river"
hydroelectric project, water is diverted from the stream into a penstock.
The water is then run through a penstock to a point a substantial distance
downstream, where the water is run through a powerhouse and returned to
the stream. Reductions in streamiflow in the bypassed reach may result in
changes in water quality to the detriment of fish and wildlife.33 Changes
in temperature are of particular concern. Reduced streamflows may reduce
both the depth and velocity of the stream, causing temperatures to change
more quickly in response to exposure to higher or lower air temperatures,
and an increase in the time over which the exposure occurs. For example,
in summer, low flows may cause elevated temperatures which adversely
affect fish.Y In winter, low flows may result in icing, which may also
harm the fishery. 5
Both large and small hydroelectric projects may harm fish through
changes in turbidity. This may occur where waters which are- high in
turbidity during periods of high flow are released into a different stream,
or at different times of the year, when turbidity ordinarily would be
low. 3 6 Excavation or placement of fill material during project construction
may also increase turbidity.37 Pollutants may be added because water is
stored in a reservoir or forebay where it comes into contact with unstable
soils or potential sources of chemical contamination. 8 In addition,

See, e.g., California ex rel. State Water Resources Control Bd. v. Federal Energy Regulatory Comm'n
33.
(Dynamo Pond), 966 F.2d 1541, 1545-46, 1549 (9th Cir. 1992) (discussing the impacts on fish of a proposed
run-of-the-river hydroelectric project). Cases in this area of the law are commonly referred to by the name of
the hydroelectric project involved in the case.
See, e.g., S.W.R.C.B. Order No. WQ 92-07 at 8-13. (discussing a proposed run-of-the-river
34.
hydroelectric project anticipated to result in violations of temperature standards due to low flows in the bypassed
reach).
S.W.R.C.B. Water Right Decision 1620 at 17, petitionfor writ of mandatefiled, Department of Fish
35.
& Game v. State Water Resources Control Bd. (Mono County Superior CL 1988) (challenging the adequacy of
bypass flow terms imposed by State Water Board). The case apparently has been rendered moot by Rock Creek
and Sayles Hydro. See infra notes 94-110 and accompanying text (discussing the preemptive effect of FERC
licensing).
36.
See 43 Op. Cal. Att'y Gen. 302, 303-04 (1964).
37.
S.W.R.C.B. Water Right Decision 1605 at 31 (Jan. 1985); S.W.R.C.B. Water Right Decision 1599
at 21-22 (May 1984).
38.
See, e.g., Letter from Walt Pettit, Executive Director, State Water Resources Control Board to Mr.
Terry J.Hickmen, Creamer & Noble Engineers, FERC Project No. 10847 - Crystal Creek Pumped Storage
Hydroelectric Project in San Bemadino County 2 (May 13, 1993) (copy on file with the Pacific Law Journal)
(discussing potential for increased sedimentation and for contamination from contact with mine tailings at a
proposed hydroelectric project which would have its forebay at a mine site).
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sluicing of sediment which has accumulated in a reservoir or forebay may
result in severe turbidity and sedimentation problems downstream. 9
Changes in flow may also affect instream beneficial uses in other
important ways. At different flows the total area within a stream channel
providing suitable substrate, depth, and stream velocity for particular fish
species or life stages changes.' Anadromous fisheries may be harmed by
reductions in flows needed to attract adults migrating to spawning areas or
to assist juvenile fish migrating seaward. 4' Fluctuations in stream flows
may strand salmon redds, destroying the salmon eggs, if spawning occurs
during high water levels and later diversions to storage reduce water levels
while the eggs are incubating.42 Changes in flow may also affect wildlife,
riparian vegetation, and whitewater recreation.43
B. Consolidation of Water Quality and Water Right Authority
In 1967, the California Legislature created the State Water Board,
combining the State's water right and water quality control functions in a
single agency." This legislation "was based upon the principle that water
quality and water quantity regulatory activities should be jointly
administered because they are interrelated and cannot be effectively
administered independently."'4 5 A legislative committee report proposing
the legislation states that: "It is becoming increasingly apparent that water
quantity and water quality have a close relationship . . . . An effective,
coordinated approach to water quantity and water quality matters can best
be accomplished through the new State Water Resources Control

39.
See Lake Madrone Water Dist. v. State Water Resources Control Bd., 209 Cal. App. 3d 163, 166,
256 Cal. Rptr. 894, 895-96 (1989) (discussing pollution caused by sluicing at a reservoir which stores water for

consumptive use).
40.

This "weighted usable area" may be evaluated using the Instream Flow Incremental Methodology

(IFIM). S.W.R.C.B. KEN D. BOYLE, A GUIDE TO STREAM HABITAT ANALYSIS USING THE INSTREAM FLOW
INCREMENTAL MmEHODOLOGY 171-73 (1982); see Water Right Decision 1621 at 9 (May 1988).
41.
S.W.R.C.B. Draft Decision 1630 at 34-40 (Apr. 1993).
42.
S.W.R.C.B. Order No. WR 90-5 at 24-27, amended by, S.W.R.C.B. Order No. WR 91-1.
43.
See, e.g., S.W.R.C.B. Water Right Decision 1587 at 70-72 (Nov. 1982) (describing effects of water
development project on flows needed for canoeing, kayaking and rafting).
44.
CAL. WATER CODE §§ 174, 175 (West 1971 & Supp. 1994) (originally enacted as 1967 Cal. Stat.
ch. 284, secs. 2, 2.4, at 1442).
45.
RECOMMENDED CHANGES IN WATER QUALITY CONTROL, FINAL REPORT OF THE STUDY PANEL TO
THE CALIFORNIA STATE WATER RESOuRCES CONTROL BOARD, STUDY PROJECT, VATER QUALITY CONTROL

PROGRAM 3 (1969) [hereinafter STUDY PANEL REPORT].
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Board. ' 46 The report provided little guidance, however, as to how to
effectively integrate water fights and water quality considerations. "Under
the innocent language referring to the relationship between water quality
and quantity, there lies a major challenge to the State of California."'
California is the only western state in which the same body regulates both
water quality and water allocation.48
1. Water Quality Control
The principal water quality control statute in California is the PorterCologne Water Quality Control Act (Porter-Cologne Act).49 The PorterCologne Act provides for the adoption of water quality control plans and
state policy for water quality control."0 The Porter-Cologne Act also
establishes a waste discharge control program. 1
Water quality control plans set water quality standards, in the form of
beneficial use designations and water quality objectives, and a program of
implementation.52 State policy for water quality control sets "principles
and guidelines for long-range resource planning," and may include "[w]ater
quality objectives at key locations for planning and operation of water
resource development projects ....

"" "Water quality control" is defined

broadly to mean "the regulation of any activity or factor which may affect
the quality of the water of the state ... ..' Water development project
impacts which may be addressed as part of water quality control plans and
policies include "saline intrusion" and "the reduction of waste assimilative
capacity caused by reduction in the quantity of water."55 Where water
development projects have a substantial effect on water quality, water
quality control plans should include consideration of the water quality

46.
ASSEMBLY INTERIM COMMITTEE ON WATER, A PROPOSED WATER RESOURCES CONTROL BOARD FOR
CALIFORNIA 25,29-30 (1966) [hereinafter PROPOSED WATER BOARD]. The specific language recommended by
the committee report to recognize this relationship was adopted by the Legislature as § 174 of the Water Code.
Id. at 24, 30, app. 2; CAL. WATER CODE § 174 (West 1971).
47.
PROPOSED WATER BOARD, supra note 46, at 29.
48.
DAVID A. GETCHES Er AL., CONTROLLING WATER USE: THE UNFINISHED BUSINESS OF WATER
QUALITY PROTECTION 41 (1991).
49.
CAL. WATER CODE §§ 13000-14076 (West 1992 & Supp. 1994).
50.
Id. §§ 13140-13147, 13170-13170.2, 13240-13247, 13391 (West 1992 & Supp. 1994).
51.
Id. §§ 13260-13396.7 (West 1992 & Supp. 1994).
52.
Id. § 13050G) (West Supp. 1994).
53.
Id. § 13142 (West 1992).
54.
Id. § 13050(i) (West Supp. 1994).
55.
44 Op. Cal. Att'y Gen. 126, 128 (1964).
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which can be achieved though coordinated management of those
projects."
The waste discharge control program includes authority to issue waste
discharge requirements. These waste discharge requirements amount to
permits setting conditions on the "discharge of waste." 57 Waste discharge
requirements may be reviewed and revised at any time.5 8 The program
also includes the authority to require dischargers to submit technical and
monitoring reports, and the authority to set discharge prohibitions.5 9 The
Porter-Cologne Act enforcement powers include authority to issue cleanup
and abatement orders, requiring cleanup or abatement of the effect of
discharges, and civil and criminal penalties. 60
The Porter-Cologne Act waste discharge control program applies to
both point and nonpoint discharges. 6' The term "discharge of waste," has
been interpreted broadly, and is not limited to waste disposal or discarded
materials. 62 Dams may be subject to waste discharge requirements,

56.
CAL- WATER CODE § 13241(c) (West 1992); United States v. State Water Resources Control Bd.,
182 Cal. App. 3d 82, 118:120, 227 Cal. Rptr. 161, 179-81 (1986).
57.
CAL. WATER CODE § 13263 (West Supp. 1994). Waste discharge requirements ordinarily are issued
by one of the nine regional water quality control boards. IL § 13200 (West 1992 & Supp. 1994). See generally
iad§§ 13200-13227 (West 1992 & Supp. 1994) (describing organization, membership, powers and duties of
regional water quality control boards). On petition of any aggrieved person, or upon the State Water Board's
own motion, waste discharge requirements issued by a regional water quality control board may be reviewed
by the State Water Board. L § 13226 (Vest 1992 & Supp. 1994). In some circumstances, waste discharge
requirements may be issued by the State Water Board. L §§ 13320(c), 13377 (West 1992 & Supp. 1994).
58.
L § 13263(e) (West Supp. 1994).
59.
Id. §§ 13243, 13267(b) (West 1992 & Supp. 1994).
60.
L §§ 13268, 13300-13327, 13385-13387 (West 1992 & Supp. 1994).
61.
Tahoe-Sierra Preservation Council v. State Water Resources Control Bd., 210 Cal. App. 3d 1421,
1430-32, 259 Cal. Rptr. 132, 138-39 (1989). The federal Clean Water Act distinguishes between point source
discharges and nonpoint sources of pollution. 33 U.S.C. §§ 1362(12), 1362(14) (1988). A point source discharge
refers to the addition of pollutants to surface waters from a pipe, ditch, or other discrete conveyance, such as
the outfall from a sewage treatment plant or other facility. Id. Nonpoint sources include runoff from agricultural,
silvicultural, mining or construction sites, although in some circumstances discharges from these activities may
be considered point source discharges. United States v. Earth Sciences, Inc., 599 F.2d 368, 371-75 (10th Cir.
1979). The placement of fill materials in waterways or wetlands during dam construction is a point source
discharge. Monongahela Power Co. v. Marsh, 809 F.2d 41, 46 (D.C. Cir.), cert. denied, 484 U.S. 816 (1987).
Releases from dams and hydroelectric facilities are considered nonpoint sources, however, even though the pipe,
spillway or tailrace through which water is released may be a point source and project operations may adversely
affect downstream water quality. National Wildlife Fed'n v. Consumers Power Co., 862 F.2d 580, 583-90 (6th
Cir. 1988); National Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 164-83 (D.C. Cir. 1982).
62.
The statute enacting the Porter-Cologne Act states that: "This act is intended to implement the
legislative recommendations of the final report of the State Water Resources Control Bcbrd . .. entitled
'Recommended Changes in Water Quality Control."' 1969 Cal. Stat. ch. 482, sec. 36, at 1088. The courts accord
substantial weight to the report in interpreting the Porter-Cologne Act. People v. Barry, 194 Cal. App. 3d 158,
174, 239 Cal. Rptr. 349, 359 (1987). In a comment on the proposed definition of "waste" subsequently adopted
as part of the Porter-Cologne Act, the report states:
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cleanup and abatement orders, or other Porter-Cologne Act orders based
on any of three different theories:
(1)
(2)
(3)

Erosion and sedimentation incidental to project construction
and operation constitute a discharge of waste; 63
the placement of fill material in waters of the state as part
of project construction is a discharge of waste;' or
releases from dams and hydroelectric plants constitute a
discharge of waste. 65

The proposed new definition of waste is intended to be as all-inclusive as the present definition of
"sewage" and "other waste" [in the Dickey Water Pollution Act, formerly codified at CAL. WATER CODE
§§ 13000-13806, which was replaced by the Porter-Cologne Act, 1969 Cal. Stat. ch. 482, secs. 17, 18, at
1051] ....
The present definitions of "sewage" and "industrial waste" or "other waste" have been interpreted
in Opinions of the Attorney General to include the following:
1. Drainage... from inactive or abandoned mine tunnels ....
2.
b. Earth eroded from... areas which have been denuded of protective vegetation by
logging operations.
e.

Liquids containing harmful materials which arise in one stratum intercepted by a
water, oil or gas well and flow though the well into other intercepted strata
containing good water quality.
3. The discharge of water from a hydroelectric plant ....
It is intended that the proposed definition of waste will be interpreted to include all the materials, etc.,
which the Attorney General has interpreted to be included in the definitions of "sewage," "industrial
waste," and "other waste."
STUDY PANEL REPORT, supra note 45, app. A at 24.
63.
See S.W.R.C.B. Order No. WQ 78-20 (discussing a regional water quality control board issued
cleanup and abatement order concerning sedimentation resulting from dam construction and operation); cf.
Tahoe-Sierra Preservation Council v. State Water Resources Control Bd., 210 Cal. App. 3d 1421, 1425-27, 143255, 259 Cal. Rptr. 132, 135, 140-41 (1989) (holding that waste discharge requirements and discharge prohibitions
may be issued to control erosion resulting from residential and commercial development); 16 Op. Cal. Att'y Gen.
125, 130-31 (1950) (concluding that dumping of earth moved from construction operations, and drainage of
wastewater from construction sites, are discharges of waste).
64.
A discharge of waste unquestionably occurs to the extent that incidental to the placement of fill
material there is a release of sediment or other materials outside the fill site. 16 Op. Cal. Att'y Gen. 125, 130-31
(1950); see 32 Op. Cal. Att'y Gen. 139, 140 (1959) (concluding that incidental release of sediments or other
materials in connection with dredging of streambeds is a discharge of waste). The State Water Board has also
interpreted the term "discharge of waste" to include placement of fill materials in surface waters and wetlands,
even if fill material is fully contained within the fill disposal site. Memorandum from William R. Attwater, Chief
Counsel, to Danny Walsh, Board Member, State Water Resources Control Board 5-11 (July 28, 1987) (copy on
file with the Pacific Law Journal).
65.
43 Op. Cal. Att'y Gen 302, 303 (1964); see Lake Madrone Water Dist. v. State Water Resources
Control Bd., 209 Cal. App. 3d 163, 168-75, 256 Cal. Rptr. 894, 897-901 (1989) (holding that releases of
sediment which had accumulated in a reservoir constituted a discharge of waste).
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Not all water quality problems resulting from dam or powerplant
operations constitute a discharge of waste. The Attorney General concluded
that no discharge of waste occurred where water diversions resulted in salt
water intrusion.' Where an activity is subject to waste discharge
requirements, however, those waste discharge requirements may include
conditions applicable to other impacts of the project on water resources,
even though those other impacts do not constitute a discharge of waste.6 7
The State Water Board has applied its waste discharge control program
to water development projects only infrequently. The State Water Board
has chosen, as a matter of policy, to control the water quality impacts of
water development projects through its water right authority. 68 In
response to the threat that its water right authority would be preempted,
however, the State Water Board began making greater use of its water
quality certification authority in recent years. The Porter-Cologne Act
water quality certification
authorizes the State Water Board to issue any
69
Act.
Water
Clean
required under the federal
2. Water Rights
The State Water Board administers a permit and licensing system for
appropriative water rights.7" Initially, review of applications was limited
to determining the availability of unappropriated water, taking into account
diversions under pre-existing rights including riparian rights and prior
appropriations.71 The role of the State Water Board has evolved to
include consideration of the full range of water allocation and planning
issues, including the needs of instream beneficial uses.72
The State Water Board may condition or deny permits as it deems
necessary in the public interest.73 A 1959 amendment to the Water Code
expressly provides for consideration of the amounts of water needed for

66.

See 44 Op. Cal. Att'y Gen. 126, 128 (1964) (stating the conclusion of a previous, unpublished

opinion).
67.
68.

S.W.R.C.B. Order No. WQ 83-9 at 12-15.
S.W.R.C.B. Order No. WQ 89-18 at 13-16.

69. CAL. WATER CODE § 13160 (West 1992).
70.
Id. §§ 1200-1851 (West 1971 & Supp. 1994). A permit is required for appropriations, other than
appropriations from percolating groundwater, initiated since December 19, 1914. Id. §§ 1200-1202, 1225 (West
1971 & Supp. 1994).
71.
National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419, 442-43, 658 P.2d 709, 724-25, 189 Cal.
Rptr. 346, 361-62, cert. denied, 464 U.S. 977 (1983).
72. Id at 444, 658 P.2d at 726, 189 Cal. Rptr. at 363.
CAL. WATER CODE §§ 1253, 1255 (West 1971).
73.
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recreation, fish, and wildlife.74 As part of the bill enacting the PorterCologne Act, four Water Code sections were added or amended, providing
for consideration of water quality and instream beneficial uses as part of
the review of water right applications.75 Since 1975, State Water Board
regulations have required that all permits for diversion of water by means
of a dam include a provision requiring the permittee to allow sufficient
water to pass downstream at all times to maintain fish in good
condition.76 State Water Board regulations include a standard permit term
specifying that the amount authorized to be diverted may be modified by
the State Water Board if necessary to meet water quality objectives set by
water quality control plans.7 7
The State Water Board may reserve jurisdiction in a water right permit
to revise the permit based on additional information or to coordinate
operations with other projects.7 The State Water Board has reserved
jurisdiction in permits issued for the State Water Project and the Central
Valley Project, authorizing modification of the permits as necessary for
salinity control in the Delta.79 The State Water Board also has the power
to reopen previously approved water rights to consider impacts on the
public trust uses, including fishing, fish and wildlife habitat, and
aesthetics.8" The public trust doctrine applies to navigable waters,
including waters navigable by recreational craft, to diversions of other
waters which affect navigable waters, and to diversions which affect the
fishery.8 The State Water Board is also authorized to modify permits
under its power to prevent waste, unreasonable use, unreasonable method
of use or unreasonable method of diversion," A use or diversion may be

74.
Id § 1243 (West 1971).
75.
Id §§ 1242.5, 1243.5, 1257, 1258 (West 1971) (enacted by 1969 Cal. Stats. ch. 482, secs. 9-12, at
1048-49).
76.
CAL CODE. REGS. tit. 23, § 782 (1993).
77.
Id § 780(b) (1993).
78.
CAL. WATER CODE § 1394 (West Supp. 1994).
79.
United States v. State Water Resources Control Bd., 182 Cal. App. 3d 82, 127-128, 227 Cal. Rptr.
161, 185-87 (1986).
80.
National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419,434-35,437,445-48, 658 P.2d 709,719,
721 726-29, 189 Cal. Rptr. 346, 356, 358, 363-66, cert. denied, 464 U.S. 977 (1983).
81.
d at 435-47, 658 P.2d at 719-720, 189 Cal. Rptr. at 356-57; People v. Truckee Lumber Co., 116
Cal. 397, 399,48 P. 374, 375 (1897); California Trout, Inc. v. State Water Resources Control Bd., 207 Cal. App.
3d 585, 630, 255 Cal. Rptr. 184, 211 (1989).
82.
CAL. CONST. art. X, § 2; CAL WATER CODE §§ 100, 275 (West 1971 & Supp. 1994); State Water
Resources Control Bd, 182 Cal. App. at 129, 227 Cal. Rptr. at 187 (1986).
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unreasonable based on its impacts on fish, wildlife, or other instream
beneficial uses. 3
The reasonableness and public trust doctrines provide the State Water
Board with continuing authority to reopen previous water allocation
decisions to consider impacts on fish, wildlife, and water quality, even
where the State Water Board has not reserved jurisdiction or adopted a
permit term on the issue.84 The State Water Board and the courts have
concurrent jurisdiction to apply the reasonableness and public trust
doctrines.8 5 The authority to reopen permits pursuant to its reserved
jurisdiction and continuing authority makes it possible for the State Water
Board to consider several projects in a single proceeding, allowing for
better consideration of cumulative impacts and needs for coordinated
operation."
The State Water Board has relied heavily on its water right authority
to carry out its responsibility to coordinate management of water quality
and water quantity. Even where the applicable standards are set in water
quality control plans, the State Water Board has relied on water right
proceedings for implementation and enforcement. "[T]he principle
enforcement mechanism available to the [State Water] Board is its
regulation of water rights to control diversions which cause degradation of
water quality."87
C. Rock Creek
Hydroelectric projects generally require both a water right permit
issued by the State Water Board and a license issued by FERC.88 The

83.
See Environmental Defense Fund, Inc. v. East Bay Mun. Util. Dist., 26 Cal. 3d 183, 191, 194, 200,
605 P.2d 1, 4, 6, 10, 161 Cal. Rptr. 466, 469, 471, 475 (1986) (remanding to trial court to allow amendment
of complaint to allege that project which would diminish instream flows, reducing opportunities for fishing and
rafting, involved unreasonable method of diversion.).
84.
State Water Resources Control Bd., 182 Cal. App. 3d at 129-30, 149-51, 227 Cal. Rptr. at 187-88,
201-202 (1986).
85.
National Audubon Soc'y, 33 Cal. 3d at 449-51, 658 P.2d at 730-31, 189 Cal. Rptr. at 367-68.
86.
See, e.g., S..R.C.B., Draft Decision 1630 (Apr. 1993) (proposed decision setting terms and
conditions in permits and licenses of projects affecting public trust uses of the Bay/Delta Estuary); S.W.R.C.B.
Order No. WQ 89-18 at 15 (discussing need for consolidated proceedings to address coordinated operation of
the State Water Project and the Central Valley Project).
87.
State Water Resources ControlBd., 182 Cal. App. 3d at 125, 227 Cal. Rptr. at 184 (1986) (emphasis
in original).
88.
CAL.WATR COm § 1263 (West 1971). In some cases, a hydroelectric project may be operated
based on a riparian right. Seneca Consol. Gold Mines Co. v. Great NV.Power Co., 209 Cal. 206, 215-18, 287
P. 93, 96-98 (1930) (holding that diversion and short term regulation of water for hydropower generation, but
not seasonal storage, is authorized under riparian right). In most cases, a permit for appropriation will be
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issue of the effect on the federal licensing scheme on state water right
authority came to a head in Rock Creek.9
When the State Water Board initially permitted the Rock Creek
Hydroelectric Project, a "run-of-the-river" hydroelectric project, the State
Water Board found that the information submitted to establish the instream
flows needed to protect the fishery was deficient.90 The State Board
permitted the project, establishing interim instream flow requirements at
the same level as those set in the FERC license and reserving jurisdiction
to modify those requirements when additional information became
available. 9' Three years later, the State Water Board exercised that
reserved jurisdiction to substantially increase the required instream
flows.92 The Rock Creek case reached the Supreme Court after the Ninth
Circuit affirmed a FERC order holding that California's instream flow
requirements were preempted. 93
The United States Supreme Court held that the Federal Power Act
preempted instream flow requirements in a state water right permit which
were more stringent than the requirements of a FERC license for the
project.9 4 "FERC set conditions of the license, including the minimum
stream flow .... [A]llowing California to impose significantly higher
minimum instream flow requirements would disturb and conflict with the
balance embodied in that . . . determination." 95 The Court rejected
California's argument, which was joined by all fifty states, that a state may
impose conditions more stringent than the conditions of the FERC license
because section 27 of the Federal Power Act preserves state regulatory

required, either because the project involves seasonal storage, or because the project operator does not have
riparian rights for the land where project is located. See, e.g., S.W.R.C.B. Order No. WR 87-2 at 10-14, modified
on other grounds, S.W.R.C.B. Order No. WR 90-10 at 3-5 (concluding that applicant did not have sufficient
riparian rights for project because the applicant did not own a portion of the riparian property needed for the
project). See generally William R. Attwater & James Markle, Overview of CaliforniaWater Rights and Water
Quality Law, 19 PAC. Li.. 957, 970 (1988) (listing limitations on the riparian right).
FERC is authorized to issue licenses for hydroelectric projects built on federal lands or streams subject to
federal authority under the commerce clause. 16 U.S.C. § 797(e) (1988). Federally authorized projects are
exempt from FERC licensing. Uncompahgre Valley Water Users Ass'n v. Federal Energy Regulatory Comm'n,
785 F.2d 269, 274 (10th Cir. 1986).
89.
California v. Federal Energy Regulatory Comm'n (Rock Creek), 495 U.S. 490 (1990).
90.
S.W.R.C.B. Water Right Decision 1596 at 8-9 (Feb. 1984).

91.

Il at 9.

92.

S.W.R.C.B. Order No. WR 87-2 at 47-48, modified on the basis of Rock Creek, S.W.R.C.B. Order

No. WR 90-10 at 3-5.
93.

Rock Creek Ltd. Partnership, 41 FERC

61,198 (1987), aff'd., 877 F.2d 743 (9th Cir.), cert. granted,

493 U.S. 991 (1989).
94. Rock Creek, 495 U.S. at 506-07.
95. Id.at 506.
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authority over water rights.96 The Court reasoned that its decision in First
Iowa Hydro-Electric Cooperative v. Federal Power Commission (First
Iowa),97 had established the preemptive effect of the Federal Power Act,
and had narrowly interpreted the extent of State authority preserved by
section 27 of the Act. Applying the doctrine of stare decisis, the Court
refused to disturb that interpretation. 98
The Court's decision did not hinge on a determination that First Iowa
had correctly interpreted the Federal Power Act.99 Indeed, the logic of
FirstIowa - that the Federal Power Act's basic purpose of consolidating
authority over hydroelectric power development would be undermined if
the state could effectively veto a FERC licensed project100

-

rings

hollow in light of subsequent developments. The Federal Power Act was
originally intended to concentrate all federal licensing authority in a single
agency. 1' More recent legislation and judicial interpretations make
hydroelectric projects subject to several federal approvals. For example, the
placement of fill material as part of project construction requires a permit
from the United States Army Corps of Engineers (Corps) under section
404 of the Clean Water Act.1 2 The Corps' permit may be vetoed by the
federal Environmental Protection Agency (EPA). 03 If any portion of the
project is on federal lands, as is commonly the case, approval of the
federal agency which manages the land is also required. 4 In addition,
if project operations have the potential to harm endangered species, an

96.

Section 27 of the Federal Power Act provides:

Nothing contained in this chapter shall be construed as affecting or intending to affect or in any way
to interfere with the laws of the respective States relating to the control, appropriation, use, or
distribution of water used in irrigation, or for municipal or other uses, or any vested right acquired
therein.
16 U.S.C. § 821 (1989).
97.
First Iowa Hydro-Elec. Coop. v. Federal Power Comm'n (First Iowa), 328 U.S. 152 (1946).

98.

Rock Creek, 495 U.S. at 497-506.

99.

"[F]or statutory determinations 'it is more important that the applicable rule of law be settled than

that it be settled right. ... This is commonly true, even where the error is a matter of serious concern, provided
correction can be had by legislation."' Id. at 500 (quoting Square D Co. v. Niagara Frontier Tariff Bureau, Inc.,
476 U.S. 409, 424 (1986) (citation omitted)).
100. FirstIowa, 328 U.S. at 164, 180.
101. California contended that while the legislative history clearly indicated that Congress intended to
eliminate the need for multiple federal approvals, Congress also intended to preserve State water right authority.
Petitioner's Opening Brief at 22-33, Rock Creek, 495 U.S. 490 (1990).
102. 33 U.S.C. § 1344 (1988); Monongahela Power Co. v. Marsh, 809 F.2d 41, 46-52 (D.C. Cir.), cert.
denied, 484 U.S. 816 (1987).

103.

Clean Water Act § 404(c), 33 U.S.C. § 1344(c) (1988).

104.

43 U.S.C. § 1761(a) (1986 & Supp. 1993); cf Escondido Mut. Water Co. v. La Jolla Band of Mission

Indians, 466 U.S. 765, 772-79 (1984) (holding that for projects on Indian lands, FERC must accept without
modification any conditions deemed necessary by the Secretary of the Interior).
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incidental take permit from the Fish and Wildlife Service or the National
Marine Fisheries Service may be required.0 5 Any of these federal
approvals may set conditions establishing minimum flows or other
environmental requirements more stringent than those set by FERC. These
conditions cannot be modified or set aside by FERC, even if they
effectively preclude economic operation of the project.
In Rock Creek, the Supreme Court did not clearly indicate whether the
Federal Power Act establishes "conflict" preemption, allowing State
regulation so long as it does not conflict with the FERC licensing decision,
or "occupation of the field" preemption, prohibiting all state
regulation. 0 6 In Sayles Hydro, the Ninth Circuit ruled emphatically that
occupation of the field preemption applies. 07 Relying on Rock Creek, the
Ninth Circuit reasoned that state water right authority is preserved by
section 27 of the Federal Power Act only insofar as it concerns proprietary
rights.'08 The court held that a state may not use its water right
regulatory authority to apply environmental requirements, or even to obtain
information about environmental impacts, whether or not the state's action
conflicts with the FERC licensing decision.' 9 The court's holding that
FERC licensing occupies the field almost certainly applies to other state
regulatory programs, including California's waste discharge control
program." 0
Rock Creek and Sayles Hydro both involved single-purpose
hydroelectric projects."' The courts have not yet determined to what
extent, if any, the Federal Power Act preempts state authority to condition
permits for multi-purpose projects which are operated for irrigation,
municipal, or other similar uses and which also have FERC licenses for
power generation." 2 Of course, the state may attempt to protect its

105. See 16 U.S.C. § 1539(a)(1)(B) (1988) (authorizing issuance of incidental take permits).
106. Roderick E. Walston, California v. Federal Energy Regulatory Commission: New Roadblock to State
Water Rights Administration, 21 ENVT'L L. 89, 108 (1991).
107. Sayles Hydro Assocs. v. Maughan (Sayles Hydro), 985 F.2d 451, 456 (9th Cir. 1993).

108.

Id. at 454-56.

109. Id. at 456.
110. The waste discharge control program is based upon regulation of activities to protect water quality,
not allocation of proprietary rights. CAL. WATER CODE § 13000 (West 1992); see id. § 13263(g) (West Supp.
1994) (stating that there is no vested right to discharge).
111. California v. Federal Energy Regulatory Comm'n (Rock Creek), 495 U.S. 490, 494 (1990); Sayles
Hydro, 985 F.2d at 453.
112. See Yuba County Water Agency v. State Water Resources Control Bd. (Civ. No. S-91-1349
EJG/JFM) (claiming that FERC hydropower licensing of multi-purpose project preempts State proceedings to
review the project's water right permits for irrigation and domestic use to consider instream flows and other
conditions for protection of fish), orderafter hearing (Jan. 29, 1992) (denying preliminary injunction against
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interests through participation in FERC licensing proceedings, but
preemption of the State Water Board's regulatory authority undermines its
ability to participate effectively. FERC does not defer to either the policy
preferences or the expertise of the State Water Board on water quality
issues."' If the State Water Board does not offer its own data on the
project, it's comments are not likely to affect FERC's decision." To
obtain its own data, the State Water Board is dependent on its water right
regulatory program, but occupation of the field preemption precludes use
of the regulatory program even for the limited purpose of obtaining
information. 15
To obtain information on hydroelectric or other water development
projects, the State Water Board relies on information submitted to it by the
project proponent as part of the water right application process." 6 This
includes information obtained through studies paid for by the project
proponent as part of the water right application process."' The State
Water Board obtains additional information from site inspections and from
submittals by parties who submit protests to the project on environmental
grounds.' 18 After Sayles Hydro, however, the State Water Board cannot
require the applicant to submit information, pay for studies, or accept
protests from other parties, relating to environmental issues. 19
The State Water Board's ability to conduct site inspections and review
information submitted by others is also limited. Application fees pay for
a portion of the cost of site inspections and review of the information
submitted to the State Water Board as part of the water right application
process.120 In the case of small hydroelectric projects, these fees cover
the entire cost of project review.' After Sayles Hydro, water right
application fees are preempted to the extent that they pay for staff work

the proceedings) (copies on file with the Pacific Law Journal).
113. Joseph M. Keating (Pyramid), 61 F.E.R.C. 61,217 at 61,815-816 (1992). Cases in this area of the
law are commonly referred to by the name of the hydroelectric project involved in the case.
114. Id. at 61,815.
115. Sayles Hydro, 985 F.2d at 453-54, 456.
116. See, e.g., CAL. CODE REGS. tit. 23, § 709 (1993) (establishing requirements for instream beneficial
use assessment submitted as part of application for small hydroelectric projects).

117.

See id § 3764 (1993) (providing that the State Water Board may charge an applicant the cost of

preparing an environmental impact report).

118.

See id. § 745 (1993) (setting requirements for protests, including protests concerning environmental

impacts).
119. Sayles Hydro, 985 F.2d at 453-54, 456.
120. See CAL. WATER CODE §§ 1525-1536 (West 1971 & Supp. 1994) (setting fees).
121. Id. § 1525.5 (West Supp. 1994).
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unrelated to issues of propriety rights.122 Preemption of the state's
regulatory program leaves the state with no effective means of obtaining
information from the applicant, and no readily available source of funding
to obtain information on its own.
Preemption of state law will limit the extent to which impacts on water
quality and instream beneficial uses are addressed at all, especially where
cumulative impacts are involved. FERC's authority to adopt plans setting
standards of general applicability and its authority to reopen prior
123
approvals is far less developed than that of the State Water Board.
Although the Federal Power Act requires FERC to determine that any
project it approves "will be best adapted to a comprehensive plan,"'124
FERC has not adopted any plans. Instead, FERC relies on adhoc decisions
1 5
based on the administrative record in individual licensing proceedings. 2
FERC's ability to evaluate cumulative impacts is further hampered because
projects on the same river may come up for relicensing many years apart
and FERC licenses are issued for a term of up to fifty years. 126 FERC
recently circulated for public comment a proposed policy statement which
would invoke the authority reserved in its standard permit terms as a basis
for reopening hydropower licenses to address cumulative impacts. 27
FERC has jurisdiction over only a fraction of the water development
projects in California. Of the over 14,000 active water development
projects in California, FERC has jurisdiction over only about 300
projects.'2 Projects beyond FERC's jurisdiction, and subject to
regulation by the state, include federally authorized projects1 29 and
projects which divert water for irrigation, municipal, or other uses without

122. See Sayles Hydro, 985 F.2d at 456 (adopting the occupation of the field test of preemption).
123. See supra notes 52-56 and 77-87 and accompanying text (discussing the State Water Board's
authority).
124. 16 U.S.C. § 803(a) (West 1985 & Supp. 1993).
125. Murray D. Feldman, National Wildlife Federation v. FERC and Washington State Department of
Fisheries v. FERC: Federal Energy Regulatory Commission Ignores Ninth Circuit Rebuke on Hydropower
Permitting, 15 ECOLOGY L.Q. 319, 326-27 (1988).
126. 16 U.S.C. § 799 (1988).
127. Federal Energy Regulatory Commission, Use of Reserved Authority in Hydropower Licenses to
Ameliorate Cumulative Impacts; Notice of Proposed Policy Statement, 58 Fed. Reg. 48994 (1994) (to be codified
at 18 C.F.R. § 2.22).
128. FERC, HYDROELECTRIC POWER RESOURCES INVENTORY, SITES BY STATES, ALL EXISTING HYDRO
PLANTS INCALIFoRmA WITH INb AL DATE OF OPERATION 12110/1986 at 1-7 [hereinafter FERC INVENTORY]
(copy on file with the Pacific Law Journal). The State Water Board has files for approximately 14,000 active
water development projects. Interview with Roger Johnson, Assistant Division Chief, Division of Water Rights,
State Water Resources Control Board (Jan. 27, 1994) (copy on file with the Pacific Law Journal).
129. Uncompahgre Valley Water Users Ass'n v. Federal Energy Regulatory Comm'n, 785 F.2d 269, 274
(10th Cir. 1986).
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generating electric power.13 State permitted projects which are exempt
from FERC licensing include Shasta Dam, which is the largest
hydroelectric project in the state, and the state and federal pumping plants
in the southern Delta.13' Rock Creek and Sayles Hydro preempt state
authority over FERC licensed projects, but FERC has no authority, and the
state retains jurisdiction, over many other projects. As a result of this
divided authority, the benefits of any minimum flow requirements imposed
by one agency may be canceled if the other agency permits or licenses a
downstream project on the same stream without imposing similar
requirements. 32 No agency has the authority needed to address in a
comprehensive manner the impacts of water development projects in the
same watershed on water quality and instream beneficial uses.
HI. CLEAN WATER

AcT SECTION 401

Section 401 of the federal Clean Water Act provides for state water
quality certification of federal permits and licenses.' 33 The applicant for
a federal permit or license for any activity which may result in a discharge
to waters of the United States must obtain water quality certification from
the state water pollution control agency.'34 In issuing water quality
certification, the state certifies compliance with specified provisions of the
Clean Water Act, including the water quality standards requirements of
section 303 of the Clean Water Act. 35 The certification must include any
conditions necessary to meet these requirements or any other appropriate
requirement of state law. 36 Certification is waived if the state fails to act
within a reasonable period, not to exceed one year, after receiving a
request for certification.' 37 The federal agency cannot issue the permit
or license unless the state issues or waives certification, and any conditions

130.
131.
Rptr. 161,
132.

133.
134.

16 U.S.C. § 797(e) (1988).
United States v. State Water Resources Control Bd., 182 Cal. App. 3d 82, 97-100, 106-07,227 Cal.
165-67, 171-72 (1986); FERC INVENTORY, supra note 128, at 5.
Walston, supra note 106, at 105-06.

33 U.S.C. § 1341 (1988).
Clean Water Act § 401(a)(1), 33 U.S.C. § 1341(a)(1) (1988). Where no state agency has authority

to issue certification, EPA issues certification. Ma.
135. Id The state water quality control agency certifies that the discharge will comply with the applicable
provisions of §§ 301, 302, 303, 306 and 307 of the Clean Water Act. 33 U.S.C. §§ 1311, 1312, 1313, 1316,
1317 (1988).
136. Clean Water Act § 401(d), 33 U.S.C. § 1341(d) (1988).
137. Id. § 401(a)(1), 33 U.S.C. § 1341(a)(1) (1988).
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must be included as conditions of the federal
of the state's certification
138
permit or license.
The federal permits and licenses which require 401 certification include
hydropower licenses issued by FERC.139 The preemptive effect of the
Federal Power Act does not extend to water quality certifications made
pursuant to the authority granted to the states under section 401 of the
Clean Water Act. 14° The Rock Creek and Sayles Hydro cases involved
interpretation of the preemptive effect of the Federal Power Act on state
water right authority, and the scope of state authority preserved by section
27 of the Federal Power Act. 41 These cases did not address the scope
of state authority authorized or preserved under other federal statutes. The
Federal Power Act neither preempts nor creates any implied exemption
from the federal Clean Water Act. 142 Hence, the scope of state water
quality certification authority over FERC licensed hydroelectric projects is
essentially a question of interpretation of the Clean Water Act.
A. State Authority under the Clean Water Act
The Clean Water Act envisions that the states will take a primary role
in establishing and implementing water quality control requirements. The
Act's declaration of goals and policy includes a statement that:
It is the policy of the Congress to recognize, preserve, and protect
the primary responsibilities and rights of States to prevent, reduce,
and eliminate pollution [and] to plan the development and use of
land and water resources .... It is the policy of Congress that the
States ... implement the permit programs under ... this title. 43

138.

Id. §§ 401(a)(1), 401(d), 33 U.S.C. §§ 1341(a)(1), 1341(d) (1988).

139. 18 C.F.R. § 4.38(e)(7) (1993) (FERC hydropower licensing regulation requiring water quality
certification); see, e.g., City of Fredricksburg v. Federal Energy Regulatory Comm'n, 876 F.2d 1109, 1111-13
(4th Cir. 1989) (requiring state certification of FERC hydropower license).
140. State Dept. of Ecology v. Public Util. Dist. No. 1, 849 P.2d 646, 653-57 (Wash.), cert. granted,
Public Util. Dist. No. 1 v. Washington Dep't of Ecology, 114 S. CL. 55 (1993) [hereinafter PUDNo. 1]. In PUD

No. 1, petitioners contend that the authority provided by § 401 should be narrowly defined to avoid conflict with
FERC licensing; petitioners do not contend that § 401 of the Clean Water Act is preempted. Petitioners' Opening
Brief at 46-47, State Dep't of Ecology v. Public Util. Dist. No. 1, cert. granted,114 S. Ct. 55 (1993) (No. 921911).
141. California v. Federal Energy Regulatory Comm'n (Rock Creek), 495 U.S. 490, 497-506 (1990);
Sayles Hydro Assocs. v. Maughan (Sayles Hydro), 985 F.2d 451, 454-56 (9th Cir. 1993).
142. Monongahela Power Co. v. Marsh, 809 F.2d 41,46-53 (D.C. Cir.), cert. denied,484 U.S. 816 (1987).
143. Clean Water Act § 101(b), 33 U.S.C. § 1251(b) (1989).
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The declaration of goals and policy further states, in section 101(g) of the
Act, that: "It is the policy of Congress that the authority of each State to
allocate quantities of water within its jurisdiction shall
not be superseded,
144
abrogated or otherwise impaired by this chapter."
A state which obtains EPA's approval of the adequacy of its program
may administer the Clean Water Act's permit programs within the state,
allowing the state to issue permits in lieu of permits issued by a federal
agency. 45 These federal programs include the National Pollutant
Discharge Elimination System (NPDES) permit program. 46 An NPDES
permit issued by EPA or by a state authorized to administer the NPDES
program is required for any point source discharge of pollutants to surface
waters, including wetlands, except for discharges of dredged or fill
material. 47 A separate permit program administered by the Corps or by
a state with EPA's approval addresses discharges of dredged or fill
material.1 48 Clean Water Act water quality standards are established by
the states subject to review and approval by EPA. 149 The Clean Water
Act specifies that, except as expressly provided, state water pollution
control requirements are not preempted unless the state seeks to impose
less stringent limitations than those established under the Clean Water
Act.' 50 Summarizing the respective roles of the state and federal
governments, the Supreme Court observed: "The Clean Water Act
anticipates a partnership between the States and the Federal Government,
animated by a shared objective: 'to restore and maintain' 151the chemical,
physical, and biological integrity of the Nation's waters."
Consistent with the strong role envisioned for the states, and the
preservation of state requirements from preemption, the requirements for

144. Id. § 101(g), 33 U.S.C. 1251(g) (1988).
145. Clean Water Act § 318(c), 33 U.S.C. § 1328(c) (1988) (aquaculture permits); id. §§ 402(b), 402(c),
33 U.S.C. §§ 1342(b), 1342(c) (1988) (National Pollutant Discharge Elimination System (NPDES) permits); id.
§§ 404(g), 404(h), 33 U.S.C. §§ 1344(g), 1344(h) (1988) (dredged or fill material discharge permits); id §
405(c), 33 U.S.C. § 1345(c) (1988) (sewage sludge disposal permits). But see id. § 404(g), 33 U.S.C. § 1344(g)

(1988) (providing that states cannot administer dredged or fill material discharge permit program for
commercially navigable or tidally influenced waters).
146. Id § 402, 33 U.S.C. § 1342 (1986 & Supp. 1993).
147. Id; see 40 C.F.R. § 122.2 (1992) (defining "waters of the United States"); id. § 122.3(b) (1992)
(exempting discharges of dredged or fill material).
148. Clean Water Act § 404, 33 U.S.C. § 1344 (1988).
149. Id § 303(c), 33 U.S.C. § 1313(c) (1988).
150. Id. § 510, 33 U.S.C. § 1370 (1988).

151. Arkansas v. Oklahoma, 112 S. Ct. 1046, 1054 (1992) (quoting Clean Water Act § 101(a), 33 U.S.C.
§ 1251(a) (1989)).

994

1994 / Certificationof HydroelectricProjects in California
state water quality certification are in addition to, and not limited by, other
applicable federal water quality requirements.152
Section 401 offers a veto power to states with water quality related
concerns about licensing activities of the various federal agencies,
including the Environmental Protection Agency, Federal Energy
Regulatory Commission, Corps of Engineers, and the Nuclear
Regulatory Commission. A denial of a certification can stop the
project or a certification can issue with conditions that must be
written into the federal license or permit. Section 401 adds muscle
to the no-preemption pretensions of section 510 .... 153
Because section 401 of the Clean Water Act is intended to allow the
states to impose their own standards and exercise their own judgment as
to what is necessary to comply with applicable requirements, federal
authority to review certification decisions is limited. So long as the state
acts within the time limitations set by Clean Water Act, the federal agency
issuing the permit or license has no authority to review the basis for a
state's decision to deny certification, or to modify or set aside conditions
of certification as unnecessarily stringent." Review is through state
administrative procedures and in state court. 155 The state's requirements
for certification are conditions of the federal permit or license as a matter
of law. 56
FERC's limited authority to review and modify certification decisions
may well be the most important feature of the water quality certification
process. If FERC were authorized to review the state's decision, and set

152. See id at 1055-57 (EPA issued NPDES permits are subject to state water quality certification, even
though NPDES permits include terms implementing state water quality standards). Conversely, state certification
is not a limitation on the authority of the federal permitting and licensing agency to apply applicable federal
water quality requirements, so long as any more stringent requirements in the water quality certification are also
satisfied. H.R. REP. No. 91-940, 91st Cong, 2d Sess. 55-56, reprintedin 1970 U.S.C.C.A.N. 2712, 2743.
153. 2 WiLL Am H. RoGERs, ENvIRONMENTAL LAW: AiR AND WATER § 4.2 at 26 (1986).
154. Keating v. Federal Energy Regulatory Comm'n (Tungstar), 927 F.2d 616, 622-23 (1991); United
States v. Marathon Dev. Corp., 867 F.2d 96, 102 (1st Cir. 1989); Proffitt v. Robin & Haas, 850 F.2d 1007, 1009
(3d Cir.1988) (dictum); Roosevelt Campobello Int'l Park Comm'n v. EPA, 684 F.2d 1041, 1056 (1st Cir. 1982).
155. H.R. REP. No. 91-940, 91st Cong, 2d Sess. at 55-56, reprintedin 1970 U.S.C.C.A.N. 2712, 2741.
Of course, the state's decision may ultimately be reviewed by the United States Supreme Court to the extent that
issues of federal law are involved. See State Dep't of Ecology v. Public Util. Dist. No. 1, 121 Wash.2d 179, 849
P.2d 646, cert. granted, Pub. Util. Dist. No. 1 v. Washington Dep't of Ecology, 114 S.Ct. 55 (1993) (No. 921911) (reviewing state certification decision).
156. United States Dep't of the Interior v. Federal Energy Regulatory Comm'n, 952 F.2d 538, 548 (D.C.
Cir. 1992).
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aside or modify decisions FERC deemed unreasonable or more stringent
than necessary to satisfy applicable requirements, the state's certification
decision would amount to little more than a non-binding
recommendation. 57 Instead, the state has what amounts to a veto
authority over FERC licensing, effectively reversing the policy established
in First Iowa with respect to matters within the state's water quality
certification authority.'5 s
B. Matters Within the Purview of Water Quality Certification
The extent and scope of state authority under section 401 of the Clean
Water Act is currently pending before the Supreme Court in Public Utility
District No. 1 (PUD No. 1) v. Washington Department of Ecology. 159
Depending on how the case is decided, water quality certification may
apply to the broad range of impacts on water quality and instream
beneficial uses, or may be limited to concerns which would make water
quality certification largely irrelevant to the impacts of hydropower
projects.
1. Point Source vs. Nonpoint Source Impacts
The Clean Water Act distinguishes between "point" and "nonpoint"
sources. A point source means any "discernable, confined and discrete
conveyance, including but not limited to any pipe [or] ditch .. .from
which pollutants are or may be discharged.""16 A nonpoint source is any
source of pollution which is not a point source. 16' Although water quality
standards address conditions affected by both point and nonpoint sources,
the NPDES permit program applies only to the addition of pollutants from
a point source. 62 The placement of fill as part of dam construction is a
discharge of fill material requiring a permit under the dredged or fill
material permit program. 63 The water quality impacts of dam and
157. In 1991, a section was proposed, as part of national energy strategy legislation, which would have
allowed FERC to review the necessity of state certification conditions. S. 341, 102d. Cong., 1st Sess. § 4201,
reprinted in 137 CONG. REC. S1505, S1510 (1991). The provision was removed from the bill in the face of
vigorous opposition from the states.
158. 2 ROGERS, supra note 153, § 4.2 at 26 n.57.
159. 114 S.Ct. 55 (1993) (No. 92-1911) (granting certiorari).
160. Clean Water Act § 1362(14), 33 U.S.C. § 1362(14) (1988).
161. National Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 166 n.28 (D.C. Cir. 1982).
162. 40 C.F.R. §§ 122.1(b), 130.0 (1993).
163. 33 C.F.R. § 323.2(f) (1993).
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hydroelectric project operations, on the other hand, have been interpreted
to be nonpoint sources.1
Section 401 applies to a federal permit or license for "any activity...
which may result in any discharge" into waters of the United States.165
As originally enacted in 1970, this provision called upon the state to
certify that "such activity will be conducted in a manner which will not
violate applicable water quality standards."' 1 In 1972, this provision was
revised to provide for certification that "such discharge will comply with
the applicable provisions of sections 301, 302, 316, and 317 [of the Clean
Water Act]."' 67 As used in the Clean Water Act, the term "discharge"
ordinarily refers to a point source discharge.1 68 It does not appear,
however, that by referring to the effects of the "discharge," instead of the
effects of the "activity," Congress intended to limit the water quality
impacts subject to state certification authority. Rather, Congress merely
intended to include reference to the new requirements, added as part of the
Federal Water Pollution Control Act Amendments of 1972, establishing
effluent limitations. 169 Until recently, it seemed clear that section 401

164. National Wildlife Fed'n v. Consumers Power Co., 862 F.2d 580, 583-90 (6th Cir. 1988); Gorsuch,
693 F.2d at 164-83.
165. Clean Water Act § 401(a)(1), 33 U.S.C. § 1341(a)(1) (1988).
166. Federal Water Pollution Control Act § 21(b), as added by the Water Quality Improvement Act of
1970, Pub. L. No. 91-224, § 102, 84 Stat. 91, 108-10 (formerly codified at 33 U.S.C. § 466g(b)) (emphasis
added).
167. Clean Water Act § 401(a)(1), 33 U.S.C. § 1341(a)(1), as amended and renumbered by the Federal
Water Pollution Control Amendments of 1972, Pub. L. No. 92-500, § 2, 86 Stat. 816, 877 (emphasis added).
Section 401 of the Clean Water Act was further amended in 1977 to include § 303 in the list of sections to be
applied in water quality certification. Clean Water Act § 401(a)(1), 33 U.S.C. § 1341(a)(1) (1988), as amended
by the Clean Water Act of 1977, Pub. L. No. 95-217, § 64, 91 Stat. 1566, 1599.
168. Clean Water Act § 502(16), 33 U.S.C. § 1362(16) (1988).
169. S. REP. No. 414, 92nd Cong., 1st Sess. 69 (1971), reprintedin 2 SENATE CoMM rE ON PUBLIC
WORKS, LEGISLATIVE HISTORY OF THE FEDERAL WATER POLLUTION CONTROL Acr AMENDMENTS OF 1972 at

1487 (1973) (stating that: "This section is substantially section 21(b) of existing law (enacted as part of the
Water Quality Improvement Act of 1970) amended to assure consistency with the bill's changed emphasis from
water quality standards to effluent limitations based on the elimination of any discharge of pollutants").
Most of the current provisions of the Clean Water Act were enacted as part of the Federal Water Pollution
Control Act Amendments of 1972, Pub. L. No. 92-500, § 2, 86 Stat. 816. Before the 1972 amendments, water
quality standards were the primary mechanism for water quality control. The amendments made two major
changes. First, the amendments provided for EPA promulgated effluent limitations, setting limits or maximum
concentrations on the constituents in discharges from point sources. EPA v. California ex rel. State Water
Resources Control B1d, 426 U.S. 200, 202-05 (1976). These effluent limitations are derived based upon what
can be achieved through specified levels of treatment technology. Clean Water Act §§ 301(b), 304(b), 306, 307;
33 U.S.C. §§ 1311, 1314(b), 1316, 1317 (1988). Second, the amendments established the NPDES to apply and
enforce these effluent limitations. EPA v. Californiaex rel. State Water Resources ControlBd., 426 U.S. at 205.
Although the primary focus of the 1972 amendments was on establishing and implementing technology based
effluent limitations, the amendments also retained and strengthened the Clean Water Act's water quality standard
setting requirements. Clean Water Act § 303, 33 U.S.C. § 1313 (1988); EPA v. Californiaex rel. State Water
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authorized consideration of all water quality impacts of the activity
requiring a federal permit or license, not just the review of any point
source discharges resulting from the activity.7
The view that certification authority extends to the full activity, not just
to point source discharges associated with the activity, is supported by the
EPA:
EPA, as the principal agency responsible for administering the
[Clean Water Act], has taken steps to support States as they
consider the full range of water quality impacts when evaluating
Federal projects under Section 401 and licenses, including
hydropower licenses. The types of potential adverse impacts
associated with hydropower licenses include loss or degradation of
aquatic habitat; impacts on wildlife, fisheries, and endangered
species that are dependent on the aquatic environment;
accumulation of contaminated sediments; nonpoint source impacts;
water chemistry problems such as low levels of dissolved oxygen;
significant changes in temperatures; and significant changes in
171
water flow volumes and timing.
It also appears reasonable to allow consideration of nonpoint source
impacts. But for the point source discharge associated with project
construction, the project could not be constructed and operated, and the
nonpoint pollution threatened by the project would not occur. Under the
dredged or fill material permit program, which applies only when there is
a discharge of dredged or fill material, project review includes review of
"secondary impacts. ' '7 For example, where fill material is used to
construct a dam, project review includes review of the impacts of
fluctuating water levels caused by operation of the dam. 173 Although
these secondary impacts involve nonpoint pollution, the permit may
mitigate these impacts by setting requirements for releases to accommodate

Resources Control Bd., 426 U.S. at 205 n.12.
170. 2 RoGERS, supra note 153, § 4.16 at 253.
171. The FederalEnergy Regulatory Commission's HydropowerLicensing Program:HearingsBefore the
Environment,Energy, andNatural Resources Subcommittee of the Committee on Government Operations,101d
Cong., 2d Sess. 94 (1992) (Statement of Martha G. Prothro, Deputy Assistant Administrator, Office of Water,

United States Environmental Protection Agency).
172.

40 C.F.R. § 230.11(h)(2) (1993).

173.

Id.
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the needs of fish and wildlife.174 Section 401 certification includes
certification of compliance with the requirements of section 301, which in
turn requires compliance with section 404, the section establishing dredged
or fill material permit requirements. 175 It is not likely that Congress
intended to preclude states from considering secondary impacts under
section 401 in circumstances where those impacts may be considered under
section 404.176
In PUD No.1, the petitioners contend that the states' authority under
section 401 of the Clean Water Act is limited to the point source
discharges which result from the activity. 177 Under the petitioners'
theory, states would have no authority to deny or condition certification
based on nonpoint source pollution resulting from project construction or
178
operations, such as changes in water quality caused by low flows.
Such a limitation would effectively eviscerate the states' water quality
certification authority. The direct impacts of point source discharges
associated with hydroelectric projects ordinarily are limited to the loss of
aquatic habitat at the site where fill material is placed, and are a relatively
minor concern compared to the nonpoint source impacts of project
operations.
2. Applying Water Quality Standards: Water Chemistry
vs. Beneficial Use Protection
The principal controversy in PUD No.1 is over the kinds of impacts
that a state may consider as part of its water quality certification, as
oppbsed to the source of those impacts. 179 At issue is whether a state
may tailor its decision to the water quality conditions necessary to protect
uses of the specific waters which are affected, or is limited to applying
generally applicable criteria. Also at issue is whether a state may consider

174. Id. § 230.77(b) (1993).
175. Clean Water Act §§ 301(a), 401(a), 404, 33 U.S.C. §§ 1311(a), 1341(a), 1344 (1988).
176. In PUD No. 1, the Solicitor General argues that a state may condition water quality certification to
control the impacts of dam operations because those impacts are an indirect effect of the discharge of dredged
or fill material made to build the dam. Brief of the United States as Amicus Curiae at 12-13, PUD No. 1, 114
S. CL 55 (1993) (No. 92-1911).

177.

Petitioners' Opening Brief at 21-30, PUD No. 1, 114 S. Ct. 55 (1993) (No. 92-1911).
See Clean Water Act § 304(f), 33 U.S.C. § 1314(f) (1988) (describing low flows or changes in
circulation caused by construction of dams as nonpoint sources of pollution).
179. Petitioners contend that a state may only apply its "objective criteria," and may not apply its
designated uses or antidegradation policy. Petitioners' Opening Brief at 31-37, PUD No. 1, 114 S. Ct. 55 (1993)
(No. 92-1911).
178.
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a broad range of impacts on water quality and beneficial uses, or is limited
to evaluation of changes in water chemistry to the exclusion of matters
such as loss of aquatic habitat.180
Section 401(a) of the Clean Water Act provides for certification of
compliance with the applicable requirements of five other sections of the
Clean Water Act, sections 301, 302, 303, 306 and 307, which provide for
water quality standards and effluent limitations. 1 ' In the context of
hydroelectric projects, the
key issue is compliance with the applicable
18 2
water quality standards.
EPA regulations establish the elements which must be included in each
state's water quality standards submittal to EPA for review, including
designated uses, water quality criteria, and an antidegradation policy.'83
Designated uses specify the beneficial uses of a water body to be
protected.1" 4 Water quality criteria ("objectives" under the PorterCologne Act) set water quality constituent concentrations, levels, or
narrative statements representing a water quality that supports the
designated use.185 An antidegradation policy establishes the
circumstances in which adverse changes in water quality may be
permitted. 8 6 Upon EPA approval, these standards become the Clean

180. Petitioners contend that water quality standards cannot be applied to set minimum streamflows needed
for the protection of fish habitat. Id. at 37-42.
181. 33 U.S.C. §§ 1311, 1312, 1313, 1316, 1317 (1988).
182. Section 302 of the Clean Water Act, which authorizes EPA to promulgate water quality related
effluent limitations, is rarely applicable, and has never been applied in California. Clean Water Act § 302, 33
U.S.C. § 1312 (1988). Section 303 provides for water quality standards and implementation plans. Clean Water
Act § 303, 33 U.S.C. § 1313 (1988). Sections 306 and 307 establish technology based effluent limitations for
the NPDES. Clean Water Act §§ 306, 307, 33 U.S.C. §§ 1316, 1317 (1988).
Clean Water Act § 301 prohibits point source discharges, except in compliance with applicable permit
requirements and effluent limitations. Clean Water Act § 301, 33 U.S.C. § 1311 (1988). The effluent limitations
incorporated into § 301 include the requirements of §§ 302, 306, and 307, as well as any more stringent
limitation needed to meet state water quality standards. Clean Water Act §§ 301(a), 301(b)(1)(C), 33 U.S.C. §§
1311(a), 1311(b)(1)(C) (1988).
The permit requirements incorporated into § 301 include the dredged or fill material permit program. Clean
Water §§ 301(a), 404, 33 U.S.C. §§ 1311(a), 1344 (1988). The dredged and fill material permit program includes
requirements for consideration of adverse impacts on aquatic habitat. 40 C.F.R. §§ 230.1-230.45 (1993); see
Clean Water Act §§ 404(b), 404(c), 33 U.S.C. §§ 1344(b), 1344(c) (1988) (authorizing EPA to adopt guidelines,
and authorizing EPA to prohibit discharge based on impacts on fisheries or recreation). Thus, it may be argued
that, independent of its reference to water quality standards through §§ 301 and 303, § 401 authorizes
consideration of impacts on beneficial uses to the.same extent those impacts may be considered under § 404,
See supra notes 172-175 and accompanying text (discussing this argument).
183. 40 C.F.R. § 131.6 (1993).
184. Id. §§ 131.3(f), 131.6(a) (1993).
185. Id. §§ 131.3(b), 131.6(c) (1993). Water quality objectives adopted under the Porter-Cologne Act are
the equivalent of criteria under the Clean Water Act. STUDY PANEL REPORT, supra note 45, app. A at 27-28.
186. 40 C.F.R. §§ 130.6(d), 131.12 (1993).
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Water Act standards for the water bodies of the state to which the
standards apply. 187 If EPA disapproves the state's standards, and the state
does not revise its standards to satisfy EPA's objections, EPA promulgates
standards for the applicable water bodies.'88 In PUD No. 1, petitioners
contend that the state's certification authority is limited to applying any
applicable water quality criteria. 18 9 State courts have held that, in
addition to applying any applicable criteria, a state may deny or condition
certification based upon measures necessary to protect designated uses or
to implement the state's antidegradation policy.' 90
Limiting certification authority to application of adopted water quality
objectives could hinder the State Water Board's ability to effectively deal
with the water quality impacts of hydroelectric projects. Water quality
objectives are adopted as part of a quasi-legislative process.' 9' These
objectives ordinarily apply to reaches of major rivers and streams, or even
to entire regions. 92 They may not be sufficiently tailored to the sitespecific needs of fish and wildlife to adequately address the impacts of
many projects. For example, relatively small changes in temperature may
have significant impacts on some fish species. 93 Stream temperatures
may vary over short distances, depending on depth, shading, and tributary
inputs, and fluctuate from year to year, season to season, and even hour to'
hour depending on rainfall and air temperatures. These circumstances make
it very difficult to set generally applicable numerical standards which are
both reasonably attainable and adequately protective of the fishery.

187. Clean Water Act § 303(c)(3),33 U.S.C. § 1313(c)(3) (1988); see Arkansas v. Oklahoma, 112S. Ct.
1046, 1059 (1992) (applicable state standards are incorporated into federal law).
188. Clean Water Act § 303(c)(3), 33 U.S.C. § 1313(c)(3) (1988).
189. Petitioners' Opening Brief at 33-37, PUD No. 1, 114 S. Ct. 55 (1993) (No. 92-1911).
190. State Department of Ecology v. Public Util. Dist. No. 1, 185-88, 849 P.2d 646, 649-51 (Wash.), cert.
granted,Public Util. Dist. No. 1 v. Washington Dep't of Ecology, 114 S. Ct. 55 (1993); Bangor Hydro-Elec.
Co. v. Board of Envtl. Protection, 595 A.2d 438, 442-43 (Me. 1991). The New York Court of Appeals has
adopted a more narrow reading of § 401 of the Clean Water Act than other state courts, concluding that a state
certification authority is limited to applying the state's EPA approved water quality standards. Niagara Mohawk
Power Corp. v. State Dep't of Envtl. Conservation, 624 N.E. 2d 146, 147 (N.Y. 1993), petition for cert. filed
62 U.S.L.W. 3556 (U.S. Feb. 22, 1994) (No. 93-1285). The Court of Appeals recognized, however, that the
standards approved by EPA pursuant to the Clean Water Act include beneficial use designations and an
antidegradation policy. Id. at 148-49.
191. United States v. State Water Resources Control Bd., 182 Cal. App. 3d 82, 112, 227 Cal. Rptr. 161,
176 (1986).
192. See, e.g., CENTRAL VA=EY BASIN PLAN, supra note 15, at 111-1 through 111-9 (setting objectives for
the Sacramento and San Joaquin Rivers and their tributaries).
193. See supra note 18 (discussing the results of a laboratory study of the effects of temperature on
salmon).
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In some cases, narrative objectives may be used to address site-specific
water quality concerns in water quality certification decisions.' 94 The
water quality control plans adopted for each region of the state set
narrative objectives for conditions or characteristics such as temperature,
sediment, suspended materials, color, biostimulatory substances, and
toxicity.'95 In practical effect, these narrative criteria set general policies
which may be tailored to site-specific conditions when they are applied to
a specific project. For example, the State Water Board relied upon a
narrative objective mandating that temperatures in areas designated as cold
freshwater habitat shall not be elevated above natural levels as a basis for
denying certification of a hydroelectric project which would have
96
substantially elevated summer temperatures to the detriment of fish.'
One of the narrative objectives adopted for all regions of the State, and
approved by EPA as part of the State's water quality standards, is State
Water Resources Control Board Resolution No. 68-16.'9' The State Water
Board has interpreted Resolution No. 68-16 to incorporate EPA's
antidegradation policy regulation. 9 ' EPA endorses the use of its
antidegradation policy as a basis for water quality certification
decisions."' EPA's antidegradation policy regulation provides, in
pertinent part, that:

194. ENVIRONmENTAL PROTECTION AGENCY, WETLANDS AND 401 CERTIFICATION, OPPORTUNITIES AND
GUIDELINES FOR STATES AND ELIGIBLE INDIAN TRIBES (Apr. 1989), reprintedin ENVIRONMENTAL PROTECTON
AGENCY, WATER QUALrIY STANDARDS HANDBOOK app. Q, at 15-18 (1993) [hereinafter WETLANDS AND 401
CERTI CATION].
195. See, e.g., CENTRAL VA.LEY BASIN PLAN, supra note 15, at 111-2 through 111-9 (setting narrative

objectives for biostimulatory substances, chemical constituents, color, floating material, oil and grease, pesticides,
radioactivity, sediment, settleable material, suspended material, tastes and odors, temperature, toxicity, and
turbidity).
196. S.W.R.C.B. Order No. WQ 92-07 at 8-13.
197. S.W.R.C.B. Order No. WQ 86-17 at 17; see, e.g., CENTRAL VALLEY BASIN PLAN, supra note 15, at
111-2; Letter from Sheila Prindiville, Acting Regional Administrator, Environmental Protect Agency Region 9
to Carla Bard, Chairwoman, State Water Resources Control Board 1 (Apr. 2, 1981) (listing S.W.R.C.B.
Resolution No. 68-16 as part of the State's federally approved water quality standards) (copy on file with the
PacificLaw Journal).
Resolution No. 68-16 provides, in pertinent part, that "the existing quality of water... will be maintained
until it is demonstrated ... that any change will be consistent with the maximum benefit of the people of the
State [and] will not unreasonably affect present and anticipated beneficial use of water." Statement of Policy with
Respect to Maintaining High Quality of Waters in California, S.W.R.C.B. Res. No. 68-16 at 1. This statement
of policy was adopted as part of state policy for water quality control. See CAL. GOV'T CODE § 11353 (West
Supp. 1994) (exempting state policy for water quality control from rule-making provisions of the Administrative
Procedure Act, California Government Code §§ 11340-11356 (West 1992 & Supp. 1994)). See generally CAL.
WATER CODE §§ 13140-13147 (West 1992 & Supp. 1994) (authorizing State Water Board to adopt state policy
for water quality control).
198. S.W.R.C.B. Order No. WQ 86-17 at 18.
199. WE LANDS AND 401 CERTIFICATION, supra note 194, app. Q at 18-20.
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(1)

(2)

(3)

Existing instream water uses and the level of water quality
necessary to protect the existing uses shall be maintained
and protected.
Where the quality of the waters exceed levels necessary to
support propagation of fish, shellfish and wildlife and
recreation in and on the water, that quality shall be
maintained and protected unless the State finds .. .that
allowing lower water quality is necessary to accommodate
important economic or social development ....
Where high quality waters constitute an outstanding
National resource.., that water quality shall be maintained
and protected. °°

This test provides a basis for determining, on a case-by-case basis,
appropriate levels of water quality protection. "The federal antidegradation
policy serves as a 'catchall' water quality standard, to be applied where
other water quality standards are not specific enough for a particular water
body or portion of that water body, or where other water quality standards
do not address a particular pollutant." 201 As part of its water quality
certification decisions, the State Water Board has applied the federal
antidegradation policy to changes in water quality caused by hydroelectric
projects. 0
As' interpreted by the State Water Board, the federal antidegradation
policy applies only to changes in water quality after the federal
antidegradation policy took effect on November 28, 1975.203 Thus, while
the federal antidegradation policy provides a basis for setting conditions
of certification for a new project, it may not apply to water quality
conditions caused by an existing project which requires water quality

200. 40 C.F.R. § 131.12 (1993).
201. Memorandum from William R. Attwater, Water Resources Control Board Chief Counsel to Regional
Water Quality Control Board Executive Officers, Jim Baetge and Ray Walsh at 2 (Oct. 7, 1987) (copy on file
with the Pacific Law Journal) [hereinafter Attwater Memorandum]. Indeed, the expressed purpose of the State's
policy was to maintain where possible the high level of water quality which existed in areas with higher water
quality than that specified by the water quality objectives then being adopted. See generally Robert Zener, The
Federal Law of Water Pollution Control, in ERiCA L. DOLGiN & THOMAS G. GUn.BERT, FEDERAL
ENVIRONMENTAL LAW 721-23 (1974) (discussing non-degradation provisions of state standards).
202. E.g., S.W.R.C.B. Order No. WQ 92-07 at 12-13.
203. Attwater Memorandum, supranote 201, at 2; see ENVIRONMENTALPROTECTION AGENCY, QUESTIONS
& ANSWERS ON: AN'iDEGRADATION 2, 6 (Aug. 1985), in ENVIRONMENTAL PROTECTION AGENCY, WATER

QUALITY STANDARDS HANDBOOK at app. G (1993). In addition, the general policy of State Water Resources
Control Board Resolution No. 68-16, quoted supra note 197, applies to any changes occurring after the policy
was adopted in 1968. Attwater Memorandum, supra note 201, at 17.
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certification for FERC relicensing, except where proposed changes in
operations which would adversely affect water quality. Although Rock
Creek, Sayles Hydro, and PUD No. 1 all involve proposals for new

hydroelectric projects,2"4 the focus of attention is likely to shift from new
projects to relicensing of existing projects. 0 5
Designated uses apparently provide an additional basis for certification
decisions; certification may be conditioned or denied based upon
conditions necessary to protect designated uses, even if no applicable

criteria would be violated.2 6 Whether this approach may be used in the
future will depend upon the Supreme Court's decision in PUD No. 1.
Petitioners contend that designated uses are mere goals to be achieved
through operation of water criteria, and do not provide an independent
basis for certification decisions. 7
Related to the issue of whether the state is limited to applying
applicable criteria, or may also set conditions to protect designated uses to
implement its antidegradation policy, is the issue of What kinds of impacts
are properly subject to certification. Water quality criteria, including
narrative criteria, traditionally have set limitations on constituents or
characteristics which can be measured in a sample of water, as opposed to

204. See California v. Federal Energy Regulatory Comm'n (Rock Creek), 495 U.S. 490,494 (1990); Sayles
Hydro Assocs. v. Maughan (Sayles Hydro), 985 F.2d 451,453 (9th Cir. 1993); State Dep't of Ecology v. Public
Util. Dist. No. I (PUD No. 1). 849 P.2d 646, 648 (Wash.), cert. granted,Public Util. Dist. No. 1 v. Washington
Dep't of Ecology, 114 S. Ct. 55 (1993).
205. The small hydro boom, which included the projects involved in Rock Creek and Sayles Hydra,
appears to be winding down, apparently because most of the projects are uneconomical. See, e.g., Letter to Mega
Hydro, Inc. from Edward C. Anton, Chief, Division of Water Rights, State Water Resources Control Board 1-2
(Mar. 26, 1993) (discussing apparent economic infeasibility of proposed small hydroelectric project) (copy on
file with the Pacific Law Journal). The number of water right applications pending for small hydroelectric
projects has dropped from forty-five in 1985 to five in 1993. Memorandum from Ed McCarthy, Division of
Water Rights to Walt Pettit, Executive Director, State Water Resources Control Board et al. (Nov. 30, 1987)
(copy on file with the Pacific Law Journal); STATE WATER RESOURCES CONTROL BOARD, TABLE OF PENDING
HYDROELECTRIC PROJECTS 1-3 (Dec. 14, 1993) [hereinafter PENDING HYDROELECTRIC PROJECTS] (copy on file
with the Pacific Law Journal).
Nationwide, 167 FERC licenses expired in 1993. Federal Energy Regulatory Commission, Use of Reserved
Authority in Hydropower Licenses to Ameliorate Cumulative Impacts; Notice of Proposed Policy Statement, 58
Fed. Reg. 48994, 48995 (1993). Water quality certification for FERC relicensing is pending before tle State
Water Board for fifteen projects, although not all of these projects have formally submitted requests for
certification. PENDING HYDROELECTRIC PROJECTS, supra, at 4-5.
206. In a certification decision involving FERC relicensing, the State Water Board conditioned certification
upon requirements that the project operator prepare a water quality monitoring and compliance program to
maintain temperatures necessary to protect the designated use of cold freshwater habitat. Walt Pettit, Executive
Director, State Water Resources Control Board, in re Southern California Edison, F.E.R.C. No. 2290 at 2-3 (Dec.
9, 1992) (Water Quality Certification - Kern River No. 3 Hydroelectric Project) (copy on file with the Pacific
Law Journal).
'207. Petitioners' Opening Brief at 32, PUD No. 1, cert. granted, 114 S. CL 55 (1993) (No. 92-1911).
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water quantity parameters such as velocity, depth, or flow. 08 The
impacts commonly addressed by water quality criteria, including changes
in dissolved oxygen or pollutant concentrations, are sometimes referred to
as matters of "water chemistry," although some common parameters such
as temperature measure physical characteristics." EPA has adopted the
view that water quality considerations extend far beyond parameters such
as temperature and dissolved oxygen. In a letter to FERC concerning the
scope of water quality certification authority, EPA asserts:
[Pirotection of water quality involves far more than just addressing
water chemistry. Rather, protection of water quality includes
protection of the multiple elements which together make up aquatic
systems including the aquatic life, wildlife, wetlands, and other
aquatic habitat, vegetation, and hydrology required to maintain the
aquatic system. Relevant water quality issues include the toxicity
and bioaccumulation of pollutants, the diversity and composition of
aquatic species, entrapment of pollutants in sediment, stormwater
and nonpoint source impacts, habitat loss, and hydrologic
changes.210
The federal antidegradation policy, in particular, appears to provide a basis
for considering impacts on beneficial uses which go beyond traditional
water quality parameters. The first part of the antidegradation test provides
that "[e]xisting instream water uses and the level of water quality
necessary to protect the existing uses shall be maintained and
211
protected.,
In PUD No. 1, the Washington Department of Ecology conditioned
certification on attainment of specified minimum flows. 2 12 These

208. ALAN B. LILLY, EPA's EMERGING ROLE IN WATER ALLOCATION DECISIONS, PROCEEDINGS OF THE
THIRTY-SIXTH ANNUAL ROCKY MOUNTAIN MINERAL LAW INSTITUTE § 22.05, at 22-21 (1991). The only flow

objectives adopted by the State Water Board are in the 1978 Delta Plan. STATE WATER RESOURCES CONTROL
BOARD, WATER QUALITY CONTROL PLAN, SAcRAmENTo-SAN JOAQUIN DELTA AND SUISUN MARSH at VI-31-VW-

35 (1978).
209. See, e.g., The FederalEnergy Regulatory Commission'sHydropower Licensing Program:Hearings
Before the Environment, Energy, and Natural Resources Subcommittee of the Committee on Government

Operations,101d Cong., 2d Sess. 94 (1992) (Statement of Martha G. Prothro, Deputy Assistant Administrator,
Office of Water, United States Environmental Protection Agency).
210. Letter from LaJuana Wilcher, Assistant Administrator, EPA to Hon. Lois Cashell, Secretary, Federal
Energy Regulatory Commission 1 (Jan. 18, 1991) (copy on file with the Pacific Law Journal).
211. 40 C.F.R. § 131.12(a)(1) (1993) (emphasis added).
212. State Dep't of Ecology v. Public Util. Dist. No. 1,849 P.2d 646, 649 (Wash.), cert. granted,
Public Util. Dist. No. 1 v. Washington Dep't of Ecology, 114 S.Ct. 55 (1993) (No. 92-1911).
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minimum flows appear be based on the flows needed to provide suitable
habitat for fish, as opposed to flows needed to assure that conditions
traditionally measured by water quality criteria, such as temperature and
dissolved oxygen levels, are suitable. 13 The petitioners contend that
water quality certification authority cannot be used to set streamflows for
the protection of fish habitat."'
Limiting certification authority to issues of water chemistry, as opposed
to beneficial use protection, would create substantial problems. There is a
risk that adverse effects on water quality will be overlooked. In some
cases, studies may indicate adverse effects of low flows, but it may not be
understood to what extent these adverse effects are the result of changes
in temperature, dissolved oxygen, or other commonly accepted water
quality parameters. A state may believe impacts of changes in flow are
outside its certification authority under circumstances where impacts on
fish and wildlife are due to water quality impacts within the state's
purview.
There will also be many instances where maintaining instream flows
is the only feasible means of attaining requirements for water quality
parameters such as temperature. A state could set temperature
requirements, or be accused of setting those requirements, simply because
complying with those requirements will produce a desired level of flow.
There is a risk that a decision limiting the kinds of impacts a state may
consider could lead to limitations on the kinds of implementation measures
the state may impose as conditions of certification. For example, it may be
argued that if temperature is a concern, a state may only set limitations on
water temperature, rather than establishing flow schedules designed to
attain appropriate temperatures. In many cases, however, flow requirements
may be easier to monitor and provide greater flexibility to project
operators, thereby reducing the amount of water needed to meet the state's
requirements. In order to achieve consistent compliance with specified
temperature levels in the bypass reach affected by a project, the project
operator might have to maintain higher flows than are ordinarily necessary.
Maintaining higher flows provides a margin of safety in case of
unanticipated changes in air temperature of tributary inflows.

213.
214.
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3. Other Appropriate Requirements of State Law
Section 401(d) of the Clean Water Act specifies that, in addition to any
limitations necessary to comply with specified provisions of the Clean
Water Act, a state's certification shall include any limitations necessary to
comply with "any other appropriate requirement of State law."21 5 The
legislative history of this section makes clear that it is intended to
authorize the states to apply their own water quality requirements.
[T]he provision makes clear that any water quality requirements
established under State law, more stringent than those requirements
established under this Act, also shall through certification become
conditions of any Federal permit or license. The purpose of the
certification mechanism provided in this law is to assure that
Federal licensing or permitting agencies cannot override State water
quality requirements.2 6
The scope of this power to apply requirements more stringent than those
adopted or approved by EPA under the Clean Water Act depends upon
interpretation of what kinds of requirements are "appropriate."
In PUD No. 1, the petitioners contend that the authority to apply state
law requirements under section 401(d) is limited to EPA approved water
quality standards, and does not extend to other state statutes and rules
related to water quality or flows. State courts are split on this issue.217
As in the case of applying water quality standards, the issue of the scope
of section 401(d) is related to the issue of water chemistry versus
protection of beneficial uses. But the authority to apply appropriate
requirements of state law under section 401(d) of the Clean Water Act
may extend beyond matters of water chemistry, even if water quality
standards authority under section 303 of the Clean Water Act does not.

215.
216.

Clean Water Act § 401(d), 33 U.S.C. § 1341(d) (1988).
S. RE'. No. 414, 92d Cong., 1st Sess. 69 (1971), reprinted in 2 SENATE COMMITTEE ON PUBLIC

WORKS, LEGISLATIVE HISTORY OF THE FEDERAL WATER POLLUION CONTROL Acr AMENDMENTS OF 1972 at

1487 (1973).
217. q'he Washington Supreme Court has adopted a broad interpretation of § 401(d), encompassing all state
statutes and rules related to water quality, including statutes and rules relating to flow levels. PUD No. 1, 849

P.2d at 651-63; accord Arnold Irrigation Dist. v. Department of Envtl. Quality, 717 P.2d 1274, 1279, review
denied, 726 P.2d 377 (Or. 1986). The New York Court of Appeals has adopted a more narrow reading of §
401(d), holding that state certification authority is limited to applying the state's EPA approved water quality
standards. Niagara Mohawk Power Corp. v. State Dep't of Envtl. Conservation, 624 N.E. 2d 146, 147, 149-51
(N.Y. 1993), petitionfor cert.filed (Feb. 7, 1994) (No. 93-1285).
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Section 303 of the Clean Water Act refers to "water quality
standards. 218 Other sections of the Clean Water Act appear to
encompass broader purposes. 219 The dredged or fill material permit
program, in particular, is aimed at protecting wetlands and other aquatic
habitat. 221 Thus, issues concerning protection of aquatic habitat, including
adequate streamflows, may be "appropriate" under section 401(d), because
they relate to concerns consistent with the purposes of the Clean Water
Act, even if these issues are beyond the reach of water quality standards.
Interpreting section 401(d) certification authority more broadly than
section 303 water quality standards authority would also further the section
101(g) policy of preserving state authority over water quantity and water
allocation. 1 In contrast to water quality standards adopted pursuant to
section 303, section 401 provides no authority for EPA to review or
modify a state's water quality certification decision for an activity within
the state.222 A broad interpretation of section 303 raises the possibility
that EPA's promulgated standards could undermine a state's water
allocation decisions. 223 Because the state determines what requirements
are appropriate, and is applying its own state law, a broad interpretation
of section 401(d) poses no such risk.
4. State Proceduresfor Certification
Closely related to the issue of what constitute appropriate requirements
of state law is the issue of what procedural requirements a state may apply
when it reviews applications for water quality certification. Section 401 of
the Clean Water Act requires that a state establish procedures for public
notice of applications and public hearings in cases where the state deems
appropriate. 22 4 Aside from these requirements, section 401 sets no
express requirements or limitations on what information states may require
from applicants or what procedures the states will follow in reviewing
requests for certification.

218. Clean Water Act § 303, 33 U.S.C. § 1313 (1988) (emphasis added).
219. See, e.g., id. § 102(b), 33 U.S.C. § 1252(b) (1988) (requiring that federal agencies give consideration
to needs for storage to regulate streamflow in designing reservoirs).
220. Id.§ 404, 33 U.S.C. § 1344 (1988); 40 C.F.R. §§ 230.1-230.77 (1993).
221. Clean Water Act § 101(g), 33 U.S.C. § 1251(g) (1988).
222. Id.§§ 303(c)(3), 401, 33 U.S.C. § 1313(c)(3), 1341 (1988).
223. See EPA Sacramento River, San Joaquin River, and San Francisco Bay and Delta, CA; Water Quality

Standards for Surface Waters, Proposed Rule, 59 Fed. Reg. 810, 813 (1994) (to be codified at 40 C.F.R. §
131.37) (discussing impacts of proposed Bay/Delta standards on water allocation decisions).

224.
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Under California law discretionary approvals, including certifications,
which may have a significant effect on the environment, are subject to the
environmental documentation and public participation requirements of the
California Environmental Quality Act (CEQA).2 5 The State Water Board
has interpreted these requirements to be applicable to water quality
certification.226 Where the applicant fails to provide necessary
information or studies needed to comply with CEQA before expiration of
the certification period, the State Water Board denies the application for
certification without prejudice to the filing a new application. 227
Whether a state may apply the procedural requirements of its
environmental quality act is currently in dispute.228 In the wake of the
decision in Sayles Hydro that the State Water Board is preempted from
applying CEQA as part of water right permitting,22 hydropower
proponents may well argue that the State Water Board is also preempted
from applying CEQA as part of water quality certification. The extent of
the state's procedural authority on review of applications for certification
depends on the extent of the state's substantive authority to condition or
deny certification. A state may properly require an applicant to provide
information relevant to issues which are within the state's certification
authority.230 The State Water Board therefore should not be preempted
from applying CEQA to the extent that CEQA is used to address issues
relevant to applying water quality standards or other requirements that a
state is authorized to implement under section 401 of the Clean Water Act.
CEQA encompasses a broad range of environmental impacts, in
addition to impacts on water quality. 1 In some cases, however, impacts
on other environmental resources may be relevant to the application of
water quality standards. In particular, where a project will cause adverse
changes in water quality, the project's adverse or beneficial impacts on

225. CAL. Pun. REs. CODE §§ 21000-21177 (West 1986 & Supp. 1994); see id. §§ 21065(c), 21080(a)
(West 1986 & Supp. 1994).
226. S.W.R.C.B. Order No. WQ 92-03 at 5.
227. E.g., id. at 4.
228. In Niagara Mohawk Power Corp. v. State Dep't of Envtl. Conserv., the New York Court of Appeals
held that the Department of Environmental Conservation could not require compliance with the requirements
of the state's Environmental Quality Review Act. N.Y. ENVIR. CONSmV. LAW §§ 8-0101 through 8-0117
(McKinney 1984 & Supp. 1994) (containing the Environmental Quality Review Act); Niagara Mohawk Power
Corp. v. State Dep't of Envtl. Conserv., 624 N.E. 2d 146, 147-48 (N.Y. 1993), petition for cert. filed 62
U.S.L.W. 3556 (U.S. Feb. 22, 1994) (No. 93-1285).
229. Sayles Hydro Assocs. v. Maughan (Sayles Hydro), 985 F.2d 451, 454-56 (9th Cir. 1993).
230. Long Lake Energy Corp. v. Department of Envtl. Conservation, 563 N.Y.S.2d 871,875-76 (N.Y. App.
Div. 1990).
231. CAL. PuB. REs. CODE § 21001 (West 1986).
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other environmental resources may affect the determination of whether
allowing those water quality impacts to occur would be consistent with the
federal antidegradation policy. 2 The possibility that CEQA review may
be preempted as applied to some impacts but not others also raises the
possibility of preparing focused environmental documentation.233
Environmental documentation could be prepared in accordance with CEQA
requirements, except that the documentation would address only those
environmental impacts relevant to the certification decision, to the
exclusion of other environmental impacts.
The extent of state procedural authority is closely related to the extent
of the state's substantive authority. Therefore, resolution of the issues
concerning the extent to which CEQA is preempted, and whether what is
not preempted is severable, apparently depends on the outcome in PUD
No. 1. In its review of requests for certification, the State Water Board
relies on CEQA both to provide information on water quality impacts and
to provide an opportunity for public participation. M If CEQA review is
preempted the State Water Board will have to consider adopting additional
requirements to obtain the information it needs and to allow public input.
C. ProceduralLimitations
Even assuming that water quality certification may be used to address
the broad range of issues subject to water quality control law in California,
limitations on the times when certification authority may be invoked will
limit its effectiveness. Certification is only required at the time when a
federal permit or license is issued. Certification can be waived if not issued
or denied within the time provided for certification. 235
1. Waiver
Water quality certification is waived if a state does not issue or deny
certification within a reasonable period, not to exceed one year, after the

232.

40 C.F.R. § 131.12(a)(2)'(1993).

233. Cf. CAL. CODE REGS. tit. 14, §§ 15006(s), 15126(a) (1993) (stating that environmental impact reports
should focus on information useful to decision-makers).
234. The State Water Board's requirements for submission of information and public participation as part
of review of requests for certification, except for the requirements for compliance with CEQA, are not very
detailed. See CAL. CODE. REGs. §§ 3836, 3856, 3858 (1993).
235. Clean Water Act § 401(a)(1), 33 U.S.C. § 1341(a)(1) (1988).
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project applicant requests certification. 6 FERC's regulations set a one
year period within which a state must act on a request for certification, or
be deemed to have waived certification. 7 Failure to act on a request for
certification within the time provided amounts to a default. Once the
period for certification expires, certification is deemed waived even if the
state issues a certification decision before the federal permit or license is
issued.28
Under some circumstances, allowing certification to be waived for
failure to act within the certification period would violate California law.
Assuming CEQA is not preempted, waiving certification without first
completing and reviewing any necessary environmental documentation
would be a violation of CEQA."9 A state law governing hydroelectric
facilities used by private energy producers to generate power for sale to
electrical corporations prohibits the State Water Board from waiving
certification unless the State Water Board finds that there is reasonable
assurance that the project will comply with applicable requirements of the
Clean Water Act and state water quality laws. If the State Water Board
cannot make these findings, the State Water Board must either certify on
conditions which provide reasonable assurance of compliance, or deny
certification.24
Although the State Water Board ordinarily will want to make a
certification decision, and may be required to do so, certification will be
deemed waived if it is determined that the State Water Board did not act
within the certification period. The State Water Board may lose its
authority to issue certification through inadvertence, or even despite its
best efforts to protect its certification authority. The potential for default,
despite a state's intent not to waive, is illustrated by the Californiaex rel.
State Water Resources Control Board v. Federal Energy Regulatory
Commission (Dynamo Pond) case. 241 Dynamo Pond involved a change
in FERC procedures which led to loss of certification authority for forty-

236.

Id. § 401(a)(1), 33 U.S.C. § 1341(a)(1) (1988).

237.

18 C.F.R. § 4.38(e)(7)(ii) (1993).

238. Henwood Assocs. Inc., 50 F.E.R.C. 1 61,183 at 61,560-562 (1990), affirmed in part, vacated and
remanded in part on othergrounds, California, ex reL State Water Resources Control Bd. v. Federal Energy
Regulatory Comm'n (Dynamo Pond), 966 F.2d 1541 (9th Cir. 1992).
239. CAL. CODE REGS. tit. 14, § 15004(a) (1993); cf. id § 15111 (1993) (establishing procedures to
prevent default approval before CEQA compliance can be completed).
240. CAL. PuB. UTiL. CODE § 2821(e)(1) (West Supp. 1994).
241. 966 F.2d 1541, 1552-54 (9th Cir. 1992).
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six projects in California.2 42 Before 1987, FERC had interpreted its
regulations to provide that certification must be issued within one year
after the applicant submits a request for certification which constitutes a
complete application under state law.243 Relying on this interpretation,
the State Water Board did not act on incomplete applications. 2' This
practice had the effect of giving the applicant an extended period in which
to provide the information necessary for approval instead of having
certification denied on the grounds that information needed for approval
had not been submitted. In 1987, FERC adopted an interpretive rule,
providing that the one year period for acting on a request for certification
begins upon submission of the initial, incomplete request.245 Before the
new rule took effect, the State Water Board denied certification, without
prejudice to new requests for certification, for incomplete applications
which would be deemed waived under the new rule.246 FERC applied the
new rule retroactively, concluding that certification had been waived one
year after an incomplete application was submitted.247 FERC deemed the
State Water Board to have waived certification even though, under the
interpretation in effect when the request for certification was before it, the
State Water Board's denial of certification was timely.
The Ninth Circuit Court of Appeals upheld FERC's determination that
certification had been waived.24 Observing that the State Water Board
could have made recommendations to FERC before project licensing, the
court rejected the State's argument that applying the new rule retroactively,

242. FERC, To the Agency Addressed [State Water Board] 3-4 (Apr. 2, 1987) (listing projects) (copy on
file with the Pacific Law Journal).
243. Washington County Hydro Dev. Assocs., 28 F.E.R.C. 1 61,341 (1984); see City of Fredricksburg v.
Federal Energy Regulatory Comm'n, 876 F.2d 1109, 1111-13 (4th Cir. 1989) (interpreting FERC regulation to
require submission of application in accordance with state law).
244. Memorandum from William R. Attwater, Chief Counsel, State Water Resources Control Board to
Regional Board Executive Officers and the State Water Resources Control Board Division of Water Rights,
Water Quality Certification and Small Hydro Project Permitting 7-8 (Mar. 27, 1985) (copy on file with the
Pacific Law Journal).
245. FERC Order No. 464, 52 Fed. Reg. 5446, 5448 (1987).
246. E.g., Letter from James L. Easton, Executive Director, State Water Resources Control Board to
Northwest Power Co., Inc., Downie Project, Yuba County (FERC #9093): Section 401 Certification Request
(Apr. 30, 1987) (denying certification, without prejudice to the filing of a new certification request, on grounds
that certification request was incomplete); Letter from James L. Easton, Executive Director, State Water
Resources Control Board, to Henwood Associates, Inc., Dynamo Pond Project, Mono County (FERC # 8142):
Section 401 Certification Request (Apr. 30, 1987) (denying certification, without prejudice, for Dynamo Pond
project) (copy on file with the Pacific Law Journal).
247. Henwood Associates, Inc., 50 F.E.R.C. 61,183, at 61,556-60 (1990), affirmed in part, vacated and
remanded in part on other grounds, California, ex rel. State Water Resouces Control Bd. v. Federal Energy
Regulatory Comm'n (Dynamo Pond), 966 F.2d 1541 (9th Cir. 1992).
248. Dynamo Pond, 966 F.2d at 1552-54.

1012

1994 / Certification of Hydroelectric Projects in California
without providing any opportunity to avoid waiver, was arbitrary. 249
Even assuming the opportunity to make non-binding recommendations to
FERC compensates for the loss of authority to set binding conditions of
certification, the court's reasoning in Dynamo Pond is troubling. Because
the application for certification was incomplete, the State Water Board did
not have before it the information on which it would normally rely in
establishing conditions of certification.250 In practical effect, taking away
the state's regulatory authority takes away the state's ability to make
convincing recommendations21

2. ProjectModifications
FERC regulations require that, before an application is filed for
hydropower licensing, the applicant shall consult with the state agency
responsible for water quality certification. 2 The application must
include a copy of the state's water quality certification, a copy of the
request for certification, or evidence of waiver."53 Because certification
is requested relatively early in the process, the project may be substantially
modified after certification but before licensing. FERC regulations require
a new request for certification if there is an amendment to a pending
application which may result in a material adverse impact on water
quality. 4
In the Pyrami2 55 and FoottrailF6 orders, FERC determined that
FERC, not the state, will decide when modifications may result in a
material adverse impact on water quality.25 7 In both cases, the proposed
project was substantially modified after the State Water Board had waived
certification.258 The modifications included substantial excavation in

249. Id. at 1554.
250. See City of Fredricksburg v. Federal Energy Regulatory Comm'n, 876 F.2d 1109, 1113 (4th Cir.
1989) (providing a state 30 days in which to make recommendations to FERC did not cure the applicant's failure
to submit application for certification to the state). The time provided was inadequate, especially since the
applicant "failed to complete the very application which would have provided [the state] with valuable
information about the proposed hydroelectric project." Id.
251. See supra notes 116-122 and accompanying text.
252. 18 C.F.R. § 4.38(a) (1993).
253. Id. § 4.38(f)(7)(i) (1993).

254.

Id. § 4.38(0(2) (1993).

255. Joseph M. Keating (Pyramid), 61 F.E.R.C. 61,217 (1992).
256. Joseph M. Keating (Foottrail), 61 F.E.R.C. 61,215 (1992). Cases in this area of the law are
commonly referred to by the name of the hydroelectric project involved in the case.
257. Pyramid, 61 F.E.R.C. at 61,811-14; Foottrail,61 F.E.R.C. at 61,794-97.
258. Pyramid, 61 F.E.R.C. at 61,810; Foottrail,61 F.E.R.C. at 61,793.
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areas with a high erosion hazard. 9 The State Water Board filed
comments stating that there was a new potential discharge that could
significantly affect water quality. 26' After FERC staff advised the
applicant to submit a new request for certification, the applicant requested
review by the Commission. 261 Finding that the project modifications
would not have a material adverse impact on water quality, FERC
concluded that the applicant was not required to submit new requests for
certification.262
Denying the State Water Board's request for rehearing, FERC
concluded that FERC, not the state, is empowered to decide when there
will be a material adverse impact on water quality. 263 FERC reasoned
that because the issue before it involved application of a procedural
regulation adopted by FERC, the determination whether there will be a
material adverse impact on water quality must be decided by FERC. 264
FERC reached this conclusion even though application of the rule
depended upon a factual determination, involving technical issues within
the State Water Board's expertise, and not on legal interpretation of
FERC's rules.
3. Multiple FederalPermits
FERC licensed hydroelectric projects may require several other federal
permits and licenses, including a dredged or fill material permit from the
Corps and a special use permit from the appropriate federal land
management agency.265 Section 401(a)(3) of the Clean Water Act
provides that under certain circumstances the certification obtained for
construction of a facility shall also fulfill the requirements for certification
of any permit or license needed for operation. 266 The initial certification
applies unless the state notifies the federal agency that, as a result of

259. Pyramid,61 F.E.R.C. at 61,815; Foottrail,61 F.E.R.C. at 61,797-98.
260. Pyramid,61 F.E.R.C. at 61,810; Foottrail,61 F.E.R.C. at 61,793.
261. In Foottrail,the applicant requested a declaratory order that a new application for certification was
not required. Joseph M. Keating, 57 F.E.R.C. 61,261 (1991). In Pyramid, the applicant requested review by

the Commission after FERC staff dismissed the application for failure to submit a new application for
certification. Id., 61,262 (1991).
262. Id, 61,261(1991).
263. Pyramid,61 F.E.R.C. at 61,811-12; Foottrail,61 F.E.R.C. at 61,794-95.
264. Pyramid,61 F.E.R.C. at 61,813-14 (1992); Foottrail,61 F.E.R.C. at p. 61,796 (1992).
265. See supra notes 102-105 and accompanying text (discussing federal permit requirements for
hydroelectric projects).

266.
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changes in the project, the waters where the discharge occurs, or applicable
requirements, there is no longer reasonable assurance that the project will
comply with applicable standards and effluent limitations. 267 The state
must notify the federal agency of the state's determination within sixty
notice from the federal agency approving operation of the
days after
8
project.

26

Where a project is substantially modified after certification of the
application for FERC licensing, the state may have another opportunity for
certification when the project applies for another permit or license.269 On
the other hand, where the project has not been modified, or the state does
not respond to the notice provided under section 401(a)(3), certification of
another permit which applies to the project may take away the state's
authority to certify the FERC license.
Section 401(a)(3) was applied in a manner which took away the state's
certification authority in Tungstar.2 0 The project proponent requested
water quality certification from the State Water Board. 271 While the
request for certification was pending, FERC provided public notice of the
project.272 The notice, which set a deadline for comments and
interventions, made no mention of certification.27 The State Water Board
denied the request for water quality certification. 274
In the meantime, the Corps of Engineers promulgated nationwide
permits, which authorize specified types of discharges, and discharges into
specified categories of water bodies, which would otherwise require
individual permits.27 The State Water Board conditionally certified the

267. Id.
268. Id.
269. Indeed, a Corps permit will still be required for the two projects discussed supra notes 252-257 and
accompanying text. See Pyramid,61 F.E.R.C. at 61,810-11 (observing that there had been no certification of
a Corps permit). Despite FERC's decision not to allow certification of project modifications, an additional
certification will be required for the Corps permit if, after receiving notice from the Corps, the State Water Board
notifies the Corps that as a result of project modifications it cannot reasonably be assured that the project will
meet applicable water quality requirements. Clean Water Act § 401(a)(3), 33 U.S.C. § 1341(a)(3) (1988).
270. Keating v. Federal Energy Regulatory Comm'n, 927 F.2d 616, 622 (D.C. Cir. 1991), on remand,
Joseph M. Keating (Tungstar), 60 F.E.R.C. { 61,243 (1992).
271. Tungstar,60 F.E.R.C. at 61,811.
272. Id.
273. Id.
274. Id.
275. See Clean Water Act § 404(e), 33 U.S.C. § 1344(e) (1988) (authorizing nationwide permits); 33
C.F.R. §§ 330.1 through 330.6 (1993) (delineating the policy and procedure regarding nationwide permit
regulations).
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nationwide permits.27 6 The conditions of certification included a
reservation of authority to revoke or modify certification on an individual,
regional, or statewide basis. 2 "7After the State Water Board denied the
request for certification of the applicant's hydroelectric project, the
applicant sought and obtained a determination from the Corps that the
project was authorized under one of the nationwide permits. 278 Invoking
the authority it reserved when it certified the nationwide permit, the State
279
Water Board revoked the nationwide permit as applied to the project.
Deferring to the State Water Board's revocation, FERC concluded that the
requirement for certification had not been satisfied.28
The District of Columbia Circuit reversed, holding that FERC was
required to apply section 401(a)(3) of the Clean Water Act.281 The court
recognized the general principle that federal agencies lack authority to
review certification decisions, but held that this principle does not apply
where certification has already been granted, and the issue involves
application of that certification to another permit or license under section
401(a)(3).282 The court gave no effect to the State Water Board's
reservation of authority in its certification of the nationwide permit, instead
finding that section 401(a)(3) allows revocation only under specified
circumstances and that the state's broad reservation of authority cannot be
squared with the purposes of section 401(a)(3). 283 Because it was unclear
whether the State Water Board had ever received the notice required under
section 401(a)(3), the court remanded the case to FERC.M

276. James L. Easton, Executive Director, State Water Resources Control Board, Water Quality
Certification for Proposed Nationwide Permits for Discharges of Dredged or Fill Materials to Waters of the
United States (33 C.F.R. 330) Under Section 401 of the Clean Water Act, Amended Decision at 1 (Oct. 31,
1986) (copy on file with the Pacific Law Journal).

277.

ld

278. The determination was erroneous. The Corps concluded that the project was authorized under
Nationwide Permit 26, based on the determination that the stream where the project would be built was an
"isolated" water within the meaning of Corps regulations. See 33 C.F.R. § 330.2(e) (1993) (defining "isolated
waters"); 33 C.F.R. § 330 app. A, at B (26) (stating that Nationwide Permit 26 applies only to discharges to
headwaters and "isolated waters"). The Corps ultimately suspended that determination, but only after the FERC
license had been issued based on the Corps' initial determination. See Regulatory Branch, Los Angeles District,
United States Army Corps of Engineers, Special Public Notice, Suspension of Isolated Waters Determination
Pending Determination of Navigability of Owens and Mono Lakes, California (June 1, 1993) (copy on file with
the PacificLaw Journal).
279. Tungstar,60 F.E.R.C. 61,243 at 61,811-12 (1992).
280. Joseph M. Keating, 49 F.E.R.C. 61,343 at 62,229-31 (1989).
281. Keating v. Federal Energy Regulatory Comm'n (Tungstar), 927 F.2d 616, 625 (D.C. Cir. 1991).
282. Jad at 623-24.
283. Id at 623.
284. Id. at 624-25 & n. 5.
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On remand, FERC concluded that the original public notice of the
project satisfied the requirement for notice under section 401(a)(3).285
The State Water Board petitioned for rehearing, pointing out that the notice
made no reference to section 401(a)(3) or to use of a previous certification
to meet the certification requirements for the FERC license.286 The State
Water Board also pointed out that during the period provided for response
to the notice time the State Water Board had no idea that the nationwide
permit would later be applied to the project. 287 Nevertheless, FERC
concluded that the requirements of section 401(a)(3) had been satisfied
because section 401(a)(3) sets no specific requirements for the contents of
the notice.288 In so ruling, FERC made no claim that the State Water
Board was in fact on notice of the certification issue.
The Tungstar case is noteworthy for three reasons. First, it illustrates
the potential for loss of authority to certify FERC licenses where other
permits are issued. For dredged or fill material permits, certification may
be deemed waived as soon as sixty days after a request for certification is
submitted,289 thus increasing the risk that certification may be waived
through inadvertence. General and nationwide permits apply to categories
of activities.2" Because proposed nationwide permits do not include a
list of specific projects subject to the permits, there is risk that after the
nationwide permits are promulgated they may be applied to projects which
had not been anticipated at the time of the State Water Board's
certification decision.
Second, although the State Water Board had made a certification
decision, Tungstarwas decided by FERC, not through any state procedures
for administrative or judicial review of the State Water Board's
certification.291 Similarly, in Dynamo Pond, the State Water Board made
a certification decision, but the issue whether the State Water Board's
action was timely was decided by FERC and the Ninth Circuit, not by the
State Water Board and the state courts.292 In FERC's view, the principle
that federal agencies have no authority to review certification decisions

285.
286.
287.
288.

Joseph M. Keating, 60 F.E.R.C. 61,016 at 61,065 (1992).
Id., 61,243 at 61,813 (1992).
Id; see supra note 278 (stating that by its terms, the nationwide does not apply to the project).
Tungstar,60 F.E.R.C. 61,813.

289.

33 C.F.R. § 325.2(b)(1)(ii) (1993).

290.
291.
292.
(Dynamo

Clean Water Act § 404(e), 33 U.S.C. § 1344(e) (1988).
Tungstar,60 F.E.R.C. at 61,243.
California ex rel. State Water Resources Control Board v. Federal Energy Regulatory Comm'n
Pond), 966 F.2d 1541, 1552-54 (9th Cir. 1992).
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applies only to a state's timely decision to grant, deny, or waive
certification. Whether the state's decision was timely, and whether the
state's modification or revocation of an earlier certification decision is
effective, is for FERC to decide.293 "In our view ... the state certifying
agency has exclusive jurisdiction to grant, deny, or waive certification up
to the point at which the state agency actually exercises that
294
authority."
The choice of forum is critical, given the different approaches to
interpretation of section 401 of the Clean Water Act followed by the State
Water Board and FERC. The State Water Board interprets the procedural
requirements for water quality certification with a view towards preserving
state certification authority, and integrating procedures for certification
with the procedures for other state permitting requirements.29 5 This view
is consistent with the Clean Water Act policy of protecting the primary
responsibilities and rights of the states over issues concerning water quality
and water resources. FERC takes the opposite extreme, a view which
appears designed to effectuate the Federal Power Act policy of centralizing
power over hydroelectric facilities in the federal government. As illustrated
in Dynamo Pond and Tungstar, FERC interprets the procedural
requirements of section 401 with a view towards limiting state certification
authority, even to the point of finding that the state has lost its certification
authority under circumstances where the state could not have anticipated
the need to act to avoid a loss of authority. 296 So long as FERC is free
to override a state on procedural issues, an applicant who is not satisfied
with a certification decision is more likely to seek a FERC decision that
renders the certification decision ineffective on procedural grounds than to
seek review of the certification decision in state court. Indeed, while FERC
has ruled on numerous occasions that the requirement for certification has
been satisfied notwithstanding the State Water Board's purported denial or
revocation of certification, not once has an applicant sought review in state
court of a certification decision by the State Water Board.

293. Henwood Assocs. Inc., 61 F.E.R.C. 61,183 at 41-42, affinned in part, vacated and remanded in
part on other grounds, Dynamo Pond,966 F.2d 1541 (9th Cir. 1992) (asserting that: "[S]tate courts, rather than
federal agencies, are the proper fora for review of the appropriateness of conditions in certifications under the
Clean Water Act, as the Commission has recognized. However, the Commission must be able to decide whether
waiver has occurred under section 401(a)(1), and a finding of waiver must be dispositive of the issue.") (citations

omitted).
294. Joseph M. Keating (Pyramid), 61 F.E.R.C. 61,217 at 61,812 (1992) (emphasis in original).
295. See, e.g., supra notes 224-34 and accompanying text (discussing interpretation of procedures for
certification to assure consistency with CEQA).
296. Dynamo Pond,50 F.E.R.C. at 61,556-60; Tungstar,60 F.E.R.C. at 61,813.
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Third, Tungstar casts a cloud over efforts to reserve jurisdiction as a
condition of certification. The court recognized the states' authority to set
conditions of certification, but concluded that authority did not extend to
the broad reservation made by the State Water Board.29 7 The court

provided little guidance, however, as to how broad a reservation of
authority is too broad. Perhaps Tungstar only extends to cases where an
open-ended reservation of authority is invoked to prevent operation of
section 401(a)(3). At the other extreme, it may be argued that because
certification ordinarily cannot be reopened once a federal permit or license
is issued, any reservation of authority which allows certification to be
reopened is invalid.
The uncertainty over the validity of reservations of jurisdiction is a
double-edged sword. When it issues certification, the State Water Board
determines that there is "reasonable assurance" that the activity will
comply with applicable requirements. 29 To the extent that the State
Water Board cannot rely on reservations of authority, there is less
assurance that violations of applicable requirements will be avoided, and
it is more likely that certification will be denied. On the other hand, once
certification is issued, it may not be possible to reopen that certification to
establish more specific or more stringent requirements.
Projects affecting the same stream or basin may come up for
relicensing many years apart. Evaluating the cumulative impacts of project
operations and coordinating project operations to avoid adverse impacts
will require that proceedings for review of these projects be consolidated
or coordinated. Adopting comprehensive plans would help, but a
reservation of authority almost certainly would be necessary if the
conditions applicable to projects approved years apart are to be

297. Keating v. Federal Energy Regulatory Comm'n (Tungstar), 927 F.2d 616, 623 (D.C. Cir. 1991). The
court apparently failed to recognize the unusual situation presented by general and nationwide permit

certification. When it certifies a general or nationwide permit, the state does not know what specific projects it
is approving and may have little idea even of the number of projects likely to be authorized. See supra notes
275 & 290 and accompanying text (explaining that general and nationwide permits apply to categories of
activities, and that no list is provided of specific projects which may be subject to a proposed nationwide
permit). Thus, there is a substantial likelihood of unanticipated impacts. When a state certifies a nationwide
permit, it has a greater need to reserve authority, and less information on which to base a more specific
reservation of authority, than it does in the context of certifying an individual project. Compare 33 C.F.R. §
325.2(b) (1993) (stating that in the case of an application for an individual permit, the project applicant must
submit an application for certification to the state) with id. § 330.4(c) (stating that a state does not receive

applications for certification of individual projects subject to a nationwide permit unless the state denies
certification of the nationwide permit).
298. CAL. VATER CODE § 13160 (West 1992).
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coordinated. 2 9 A reservation of authority to consider cumulative impacts
can be drafted much more narrowly than the reservation at issue in
Tungstar, but a state's authority to impose such a reservation is uncertain.
Even assuming that a condition reserving jurisdiction is permissible, a state
cannot impose such a condition on a licensed project until the project
comes up for relicensing. In at least the near future, reliance on
reservations of authority in water quality certification decisions provides
uncertain and incomplete authority to achieve coordinated regulation for
the protection of.water quality.
IV. CONCLUSION

Water quality certification is a potentially powerful tool, with
significant limitations, for controlling the water quality impacts of
hydroelectric facilities. How powerful a tool is actually available depends
on how the Supreme Court decides PUD No. 1 and whether Congress
enacts any legislation in response to the Supreme Court's decision."° No
matter how broadly the State Water Board's certification authority is
defined, however, the procedural limitations on the exercise of that
authority will continue to pose obstacles to its effective use. For some
projects, the state's authority will be forfeited, either through inadvertence
or through manipulation of certification procedures by FERC or project
applicants. For many other projects, the opportunity to exercise
certification authority will not arise for many years. While water quality
certification provides a basis to apply water quality control requirements
where the state would otherwise be preempted, it provides a much weaker
tool than the public trust and reasonableness doctrines. The state's inability
to invoke these doctrines and the procedural limitations on use of water
quality certification will limit the ability to provide for coordinated control
of the water quality impacts of water development projects.

299.

See supra notes 123-127 and accompanying text.

300.

The scope of state water quality certification is an issue as part of Clean Water Act reauthorization.

See Water Pollution Prevention and Control Act of 1993, S. 1114, § 602, 103d Cong., 1st Sess., 139 CONo. RE c.
S 7243, S 7265 (including proposed amendment to § 401 of the Clean Water Act clarifying that a state may
condition or deny certification based on measures necessary to protect designated uses).
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